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INTRODUCTION

When he died on October 15, 1947, Abram I. Elkus was lauded far and wide. The
New York Times, not normally given to gushing, called him a "lawyer of repute," a
and a lawyer of "renown," while extolling his record of
"distinguished lawyer,"
"success at the bar." 2 Other newspapers, only slightly more restrained, used such
3
adjectives as "noted" and "prominent."
That Elkus's obituaries overflowed with praise came as no surprise. He had been
a League of Nations arbitrator, a U.S. ambassador, a New York State Court of
Appeals judge, and a special federal prosecutor. He had helped investigate the
Triangle Shirt Waist factory fire, served on the New York State Board of Regents,
and been a co-founder, and later the head, of a leading Manhattan law firm. He also
was a philanthropist, an active member of the Jewish community, and the co-author
of a groundbreaking legal treatise.
Despite the wealth of tributes, one aspect of Elkus's life went completely
unmentioned: his representation of the New York Yankees from 1903 to 1915.' As
the club's first lawyer, Elkus oversaw its incorporation; secured the land for its
original stadium; made it possible for its star shortstop to play; defended a lawsuit
filed by the minor league team Hudson Marines; thwarted a hostile takeover by
one-time team president Joseph W. Gordon; and re-incorporated the Yankees as part
of their move to the Polo Grounds. And when the time came to sell the organization
to new owners, it was Elkus-by now himself a minority shareholder-who prepared
the paperwork and presided at the closing, which was held at his law firm.
In 1943, when Elkus was 75 years old, the first book tracing the Yankees' history
6
appeared. It said nothing at all about him. Subsequent recaps likewise were silent.'
Elkus Dies; Diplomat, Lawyer, N.Y. TIMES, Oct. 16, 1947, at 27.
Abram Elkus, PITTSBURGH PRESS, Oct. 17, 1947, at 38.
4 Abram I. Elkas is Deadat80 at RedBank, ASBURY PARK EVENING PRESS (NJ.), Oct 16, 1947, at 1.
5 The Yankees did not officially start using the name "Yankees" until 1913. See infra text
accompanying note 197. Originally, they were known as the "Greater New Yorks." See, e.g., GreaterNew
Yorks Even Up the Series with Washington, Winning Easily., BROOKLYN DAILY EAGLE, Apr. 26, 1903
(News Cable), at 7; Wiltse Batted Freely, But New Yorks Won, N.Y. TIMES, Apr. 26, 1906, at 11. This
rather awkward moniker, which was a shortening of the team's corporate name, see infra text
accompanying note 90, soon gave way to the "Americans," "Highlanders," "Hilltoppers," and "Invaders."
"Americans" was an obvious choice, given that the team was part of the American League;
"Highlanders," a play on the British army's famed Gordon Highlanders regiment, made listeners think of
Joseph W. Gordon, the team's first president, and also squared nicely with the fact that the club played its
home games on one of the highest points of land in Manhattan; and the term "Invaders" acknowledged
that the team had forced its way into New York City, previously the stronghold of the National League's
MLB PRO BLOG:
New York Giants. See Keith Olbermann, End of Story: The 1912 New York Yankees.,
20
12/04/21/end-of-storyBASEBALL NERD (Apr. 21,2012,5:37 PM), http://keitholbermann.mlblogs.com/
the-I 912-new-york-yankees/ [https://perma.cc/77AL-ZWKG]; see also MARK GALLAGHER, THE
YANKEE ENCYCLOPEDIA 5 (2003).
For the sake of readability, in this article "Yankees" is used except when circumstances dictate otherwise.
2 Abram
3

6 See FRANK GRAHAM, THE NEW YORK YANKEES: AN INFORMAL HISTORY (1943). Elkus similarly
was missing from the book's 1948 "new and enlarged edition," its 1958 "new and revised edition," and
the 2002 reprint of the 1943 edition that featured a "new foreword by Leonard Koppett."
7 See generally DONALD HONIG, THE NEW YORK YANKEES: AN ILLUSTRATED HISTORY (1987); TOM
MEANY, THE YANKEE STORY (1960); PHIL PEPE, THE YANKEES: AN AuFHORIZED HISTORY OF THE NEW YORK
YANKEES (1995); GEORGE SULLIVAN & JOHN POWERS, THE YANKEES: AN ILLUSTRATED HISTORY (1997).
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In 2002, when the team's upcoming centennial resulted in a spate of new
retrospectives, Elkus again was ignored.8 The anniversary generated so many books
that one focused exclusively on the Yankees' first 12 years. It, too, snubbed him.9
The most shocking omission, however, came from Elkus's own hand. In 2004,
long after his death, his memoirs finally were published.1" Despite retracing his legal
career in detail, he wrote not one word about his most famous client.
Given the foregoing, this article is the first to describe Elkus's time with the
Yankees.

8 See generally DAVE ANDERSON ET AL., THE NEW YORK YANKEES ILLUSTRATED HISTORY (2002);
HARVEY FROMMER, A YANKEE CENTURY: A CELEBRATION OF THE FIRST HUNDRED YEARS OF
BASEBALL'S GREATEST TEAM (2002); RICHARD LALLY, BOMBERS: AN ORAL HISTORY OF THE NEW
YORK YANKEES (2002); RON SMITH, YANKEES: A CENTURY OF GREATNESS (2002); GLENN STOUT &
RiCHARD A. JOHNSON, YANKEES CENTURY: 100 YEARS OF NEW YORK YANKEES BASEBALL (2002).
Matters got no better for Elkus during the team's centennial year. See generally MARK VANCIL & MARK
MANDRAKE, THE NEW YORK YANKEES: ONE HUNDRED YEARS: THE OFFICIAL RETROSPECTIVE (2003);

ETTIE WARD, COURTING THE YANKEES: LEGAL ESSAYS ON THE BRONX BOMBERS (2003).
9 See JIM REISLER, BEFORE THEY WERE THE BOMBERS: THE NEW YORK YANKEES' EARLY YEARS,

1903-1915 (2002).
Elkus's law firm finally broke through in 2008, when a new book about the Yankees' early years
noted that the team's office was established at the law firm. RAY ISTORICO, GREATNESS IN WAITING: AN
ILLUSTRATED HISTORY OF THE EARLY NEW YORK YANKEES, 1903-1919 135 (2008).
Elkus himself finally received a bit of recognition in DOM AMORE, A FRANCHISE ON THE RiSE: THE
FIRST TWENTY YEARS OF THE NEW YORK YANKEES (2018). While discussing the team's 1915 sale,

Amore briefly mentions that Elkus was a minority shareholder. Id. at 157.
For a further discussion of both the 1915 sale and Elkus's part-ownership of the team, see infra notes
218-236 and accompanying text.
10 See ABRAM I. ELKUS, THE MEMOIRS OF ABRAM ELKUS: LAWYER, AMBASSADOR, STATESMAN

(2004). Elkus wrote his autobiography sometime between 1924 and 1938. Id. at v. For unknown reasons,
it was not printed during his lifetime and eventually wound up in the "Elkus Family Collection" of papers
at the American Jewish Historical Society, Center for Jewish History, in New York City. Id. In 2004, Dr.
Hilmar Kaiser, a German-American scholar doing research on the Armenian Genocide of 1915,
discovered the manuscript in the Center's archives and arranged to have it published. Id.; see also
Jonathan Wilson, Dr. Hilmar Kaiser, ARMENIAN GENOCIDE DEBATE (Apr. 9, 2008, 7:49 PM),
www.armeniangenocidedebate.com/dr-hilmar-kaiser [https://perma.cc/U D8F-7Q4U].
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ABRAM I. ELKUS

Elkus initially was educated in the city's public schools. 5 At thirteen, he entered
the City College of New York's high school division, but dropped out after three
years to clerk for a lawyer named John Frankenheimer.' 6 In 1886, while working for
Frankenheimer, Elkus enrolled in Columbia Law School and graduated in 1888.17
With space to spare, Frankenheimer had leased part of his office to two other
lawyers: Colonel Edward C. James and Edward P. Schell."8 In 1890, Elkus and Schell
became partners and formed Schell & Elkus.' 9 In 1896, when James agreed to join
the firm, its name was changed to James, Schell & Elkus.2" In that same year, Elkus
married Gertrude R. Hess, with whom he later had four children (a son, James, and
three daughters: Ethel, Jane, and Katharine). 2

"5Shientag, supra note

11, at 33.
16See ELKUS, supra note 10, at 10 ("Determined to start in as a clerk, I was employed, after I left

City College, by John Frankenheimer, a graduate of Cornell, to whom I had been recommended by a
family friend."). Frankenheimer had opened his own practice after graduating from Columbia Law School
in 1875. For a detailed profile of Frankenheimer, see John Frankenheimer '73, 19 CORNELL ALUMNI
NEWS 474, 480 (1917) (explaining that Frankenheimer was involved in numerous civic causes as well as
many Jewish charities); see also Frankenheimer-John,N.Y. TRIB., Aug. 6, 1917, at 7.
17See Shientag, supra note 11, at 33. Elkus was able to clerk and go to law school at the same time
because of Columbia's accommodating class schedule. See ELKUS, supra note 10, at 7 ("The hours for
both the senior and the junior years were so arranged that it was possible to attend to the duties of a law
clerk and the law school sessions as well."). Elkus's use of the terms "junior year" and "senior year"
reflect the fact that at this time, Columbia required only two years of study to earn a law degree. A
mandatory third year was added just after Elkus graduated. See Stephen P. Nash & G.L. Rives, Messrs.
W.S. Beadles and Others, in 4 COLUM. LAW TIMES 249, 250 (Frederic Joseph Swift ed., 1891) ("Thus in
May, 1888, the Trustees determined that from the commencement of the scholastic year, 1888-'89, the
degree of Bachelor of Laws should only be conferred upon students thereafter matriculating who should
have pursued a three years' course.").
18 Shientag, supra note 11, at 33.
'9 John Frankenheimer, Memorial of EdwardP. Schell, in THE ASSOCIATION OF THE BAR OF THE
CITY OF NEW YORK, MEMORIAL BOOK 116, 116 (1902).
20 Id. In his autobiography, Elkus states that James joined the firm in
1892. See ELKUS, supra note
10, at 12. The discrepancy in dates can be explained by the fact that while James became associated with
Schell & Elkus in 1892, he did not formally join the firm as a partner until 1896. See Frankenheimer,
supra note 19, at 116.
21 ELKUS, supra note 10, at 7-8. Elkus described his wedding day by writing:
I have a great affection for [Rabbi] Dr. Stephen S. Wise [the founder of the "Free Synagogue"
movement]. I admire him as an orator and as a man of greatness of vision and heart. But my
most cherished recollection of a long and constant friendship is that he officiated at our

marriage on April 15, 1896. He was a young man, younger by several years than I, and as this
was only the second marriage ceremony he had performed, he was only slightly less nervous
than we were.
Id. For Gertrude's obituary, see Mrs. Elkus, Mother of Red Bank's Mayor, DAILY REC. (N.J.), Nov. 16,
1953, at 2.
Elkus's son James became an engineer in Pittsburgh and died at the age of fifty-six from a heart
attack. See COMMONWEALTH OF PENNSYLVANIA, DEPARTMENT OF HEALTH, VITAL STATISTICS, NO.

64315, CORONER'S CERTIFICATE OF DEATH, (June 6, 1966), https://search.ancestry.com (search
"Pennsylvania" in search bar; follow "Death Certificates, 1906-1966" hyperlink; then search James Hess
Elkus") (listing the cause of death as "coronary occlusion"); James Elkus Services Set for Tomorrow,
PITTSBURGH PRESS, June 7, 1966, at 29.
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Both James and Schell died in 1901,22 leaving Elkus the firm's senior partner.
23
Although Elkus subsequently took in many other lawyers, the firm's name did not
24
to
change until 1913 when it became Elkus, Gleason & Proskauer. Contrary
2
popular belief, this firm, whose third-named partner was Joseph M. Proskauer, 1 was
26
not a forerunner of today's Proskauer Rose LLP. Elkus's career began to take off
in 1908 when he was made a special U.S. attorney to help prosecute fraudulent
bankruptcies. 27 During the next five years, Elkus's public stature grew rapidly: in
a professor
Moses Hadas,
divorced)
(and
married
Ethel
Elkus's daughter
250,
COLUM.
U.:
COLUM.
Hadas,
Moses
University.
Columbia
at
https://c250.columbia.edu/c25- celebrates/remarkable-columbians/moses-hadas.html (last visited
Mar. 8, 2020) [https://perma.cc/4VZE-W62Y]. She died at the age of 52. Mayor White's Sister Dies,
DAILY REG. (N.J.), Mar. 19, 1953, at 1; see also Deaths, N.Y. TIMES, Mar. 14, 1953, at 15.
Elkus's daughter Jane died of pneumonia at the age of 15. Mrs. [sic] Jane S. Elkus., ASBURY PARK
EvENING PRESS (N.J.), Jan. 7, 1916, at 2. As a result, sources today often wrongly report that Elkus had
only three children. Barrett, supra note 11, at 447 n.7.
Elkus's daughter Katharine ended up following in her father's footsteps, serving as "the mayor of Red Bank,
N.J., an ambassador to Denmark, and chairperson of the New Jersey Highway Authority." Id. at 446; see also
[sic] E. White, 78, Dies; Ex-Envoy and Jersey Official, N.Y. TIMES, Apr. 27, 1985, at 29.
Katherine
22
James died on March 24, 1901, see Col. E. C. James Dead,N.Y. TIMES, Mar. 25, 1901, at 7. Schell died
on June 23, 1901, see Died, N.Y. TIMES, June 25, 1901, at 7. For a profile of James, see William D. Guthrie,
Memorial of Edward ChristopherJames, in THE ASSOCIATION OF THE BAR OF THE CrrY OF NEW YORK,
MEMORIAL BOOK 112-16 (1902). For a profile of Schell, see Frankenheimer, supranote 19, at 116-17.
23See ELKUS, supra note 10, at 12. In his autobiography, Elkus explained how he made his hiring
decisions: "After the death of my first partners, who passed away within three months of each other, I
took in Carlisle J. Gleason, Joseph M. Proskauer, Francis P. Garvin, James N. Rosenberg and others whom
I recognized as 'comers."' Id.
24 See MARTINDALE'S AMERICAN LAW DIRECTORY 1095 (1913) (listing Elkus's firm as "Elkus,
Gleason & Proskauer"). Coincidentally, this was the same year that the Yankees changed their name. See
supranote 5.
For a brief period (1919-22), the firm was known as Elkus, Gleason, Vogel & Proskauer, due to the
addition of Martin Vogel, a former assistant U.S. Treasurer. See THE AMERICAN BAR: A BIOGRAPHICAL
DIRECTORY OF CONTEMPORARY LAWYERS 695 (James Clark Fifield ed., 1921).
25 LoUIS M. HACKER & MARK D. HIRSCH, PROSKAUER: His LIFE AND TIMES 33 (1978). Proskauer
joined Elkus's firm as a clerk in March 1902 at a starting salary of twenty dollars a week. Id. In 1904, he
became a partner. WHO'S WHO IN NEW YORK: A BIOGRAPHICAL DICTIONARY OF PROMINENT CITIZENS
OF NEW YORK CITY AND STATE 875 (Herman W. Knox ed., 7th ed. 1917-1918).
26
See
Abram
Isaac
Elkus,
WIKIPEDIA:
FREE
ENCYCLOPEDIA,
https://en.wikipediaorg/wiki/Abram_Isaac Elkus [https://perncc/EVR5-9FPM]. ("In 1902, Elkus' firm
James, Schell & Elkus, merged with a firm headed by Joseph M. Proskauer, creating the firm of Elkus, Gleason
& Proskauer, a predecessor of the law firm of Proskauer Rose.") for an example of this error.
In fact, Proskauer left Elkus's firm in 1923 after being appointed to the New York State Court of
Appeals. JOSEPH M. PROSKAUER, A SEGMENT OF MY TIMES 33 (1950) ("My professional life until I went
on the bench in 1923 was continuously with James, Schell & Elkus, a firm which under successive titles
ultimately became Elkus, Gleason & Proskauer."). In 1930, when he resigned from the bench and returned
to private practice, he joined Paskus & Rose, an entirely different firm, which then changed its name to
Proskauer, Rose & Paskus. See id. at 105; see also HACKER & HIRSCH, supra note 25, at 43, 113-14. In
1997, the firm shortened its name, which by then had grown to Proskauer, Rose, Goetz & Mendelsohn, to
Proskauer Rose. Christopher Simon, Attorneys Agonize Over Calling ProskauerRose by a New Name,
8 300 0
WALL ST. J. (Aug. 11, 1997, 12:01 AM), https://www.wsj.com/articles/SB8712510213095
[https://perma.cc/XZG7-ANA8].
27 Barrett, supra note 11, at 442; see also ELKUS, supra note 10, at 13 ("A large part of [my practice]
We set at least one precedent for punishing perjury in
was in fighting fraudulent bankruptcies ....
bankruptcies as contempt of court. At one time I was appointed Special United States Attorney on
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1910 he produced his well-received legal treatise on secret liens and reputed
ownership; 28 in 1911 he was appointed to the New York State Board of Regents29
and named chief counsel to the New York Factory Investigating Commission, the
body in charge of studying the Triangle Shirt Waist fire;3" in 1912 he chaired the
bankruptcy cases ....
").It appears that Elkus here is referring to Exparte Bick, 155 F. 908 (C.C.S.D.N.Y.
1907), a case in which he represented receiver William Henkel, Jr. After the clothing store Bick Brothers
was placed in involuntary bankruptcy, Henkel examined Joseph E. Bick about its assets. See Ex parte
Bick, 155 F. at 908. Dissatisfied with Bick's answers, Henkel moved to have him punished for lying. Id.
When Bick was equally evasive in front of District Judge Holt, he was held in contempt of court and
ordered imprisoned. Joseph Bick to Go to Jail., N.Y. TIMES, June 18, 1907, at 4. Following his
incarceration, Bick filed a petition for habeas corpus, which Circuit Judge Henry G. Ward dismissed. See
Ex parte Bick, 155 F. at 908-09. Bick eventually was released after his daughter Fanny managed to raise
$9,500, which she turned over to Henkel "as an evidence of good faith on the part of Bick." Girl Gets
FatherFreed., WASH. POST, Aug. 24, 1907, at 2. Today, this sum is the equivalent of nearly $250,000.
See infra
note 54.
2
8ABRAM I. ELKUS & GARRARD GLENN, A TREATISE ON SECRET LIENS AND REPUTED
OWNERSHIP

(1910). The HarvardLaw Review praised the book's "imposing mass of authorities," 24 HARV. L. REV.
248, 249 (1911), while the Yale Law Journalapplauded it for "cover[ing] a new field." 20 YALE L.J. 81,
85 (1910). One year later, the Georgia Court of Appeals relied on it in a case involving a conditional sale.
McKenzie v. Roper Wholesale Grocery Co., 70 S.E. 981, 982 (Ga. Ct. App. 1911). Long after Elkus's
death, it still was being cited as an authority. See Carl S. Bjerre, Secured TransactionsInside Out:
Negative Pledge Covenants, Property andPerfection, 84 CORNELL L. REV. 305, 331 n.100 (1999).
Garrard Glenn, Elkus's co-author, was a 1903 Columbia University law school graduate.
Our History: Former Faculty: Glenn, Garrard (1928-1949), U. VA.
SCH.
L.,
https://libguides.law.virginia.edu/faculty/glenn [https://perma.cc/FA4M-BB88]. After practicing in New
York City for many years, he became a law professor at the University of Virginia in 1928. See id.
29See Name Abram Elkus for State Regent, N.Y. TIMES, Feb. 7, 1911, at 2. By this time,
Elkus was a
recognized expert in education matters:
Besides practicing his profession Mr. Elkus has devoted much of his time to educational work.
As Trustee of the Baron de Hirsch Fund, he has been one of those in charge of the trade school
maintained by that body in this city. He is at the head of the Hebrew Technical School for Girls,
which yearly graduates 250 young women who have been taken as graduates from the public
schools and thoroughly trained as stenographers, typewriters, bookkeepers, clerks, milliners,
dressmakers, and other kindred trades.
ld
30 See Abram 1.Elkus, Social Investigationand Social Legislation, 48 ANNALS AM. ACAD.
POL. & SOC.
SCI. 54 (1913). On March 25, 1911, 146 garment workers died when a fire broke out at the Triangle Waist
Factory located on the upper floors of the Asch building in lower Manhattan. DAVID VON DREHLE,
TRIANGLE: THE FIRE THAT CHANGED AMERICA 3, 117 (2003). Concerned about workers taking unauthorized
breaks, the owners of the company locked the exits and stairwells, which then forced many victims to jump to
their deaths during the fire. See id.
at 127-28. In response, the New York State Legislature created a blue-ribbon
panel to propose reforms. See Elkus, supra, at 54-55. Co-chaired by Assemblyman Alfred E.
Smith and Senator Robert F. Wagner, it eventually produced a thirteen-volume report that led to the
passage of twenty new laws. See Reports: Preliminary Report of the Factory Investigating
Committee,

1912,

REMEMBERING

1911

TRIANGLE

FACTORY

FIRE:

CORNELL

U.

(2018),

https://trianglefire.ilr.comell.edu/primary/reports/FactorylnvestigaingCormnittee.html
[https://perma.cc/9XCG-3A2G]; The New York Factory Investigating Commission, U.S. DEP'T OF LABOR
https://www.dol.gov/general/aboutdol/history/mono-regsafepart07 [https://perma.cc/AF8P-S3QX (explaining
that the twenty new laws provided "stricter regulation of occupational safety and health conditions" and Elkus
"contributed notably" to the commission). For a further discussion of the fire, see VON DREHLE, supra.
As Von
Drehle explained, "[tihe commission's chief counsel, Abram Elkus, arrived courtesy of Henry Morgenthau,
Republican progressive. 'I can get you a first-class lawyer who will not demand any fee,' Morgenthau wrote to
Wagner and Smith, 'and he will be satisfactory to everyone concerned..."' Id.at 213-14.
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Tariff Exhibits Committee during Woodrow Wilson's successful run for the
presidency;3231 and in 1913 he came close to securing first a state and then a federal
judgeship.
33
In July 1916, Wilson made Elkus his ambassador to Turkey. As matters turned
out, Elkus's time in the country proved short-lived. In April 1917, the United States

31Shientag, supra note 11, at 37. The 1912 presidential election centered on three issues: tariffs,
trusts, and women's suffrage. See LEWIS L. GOULD, FOUR HATS INTHE RING: THE 1912 ELECTION AND
THE BIRTH OF MODERN AMERICAN POLITSCS 26, 35, 135 (2008). Gould's title refers to Wilson and his
three challengers: incumbent William Howard Taft; third-party candidate (and former president)
Theodore Roosevelt; and perennial Socialist standard-bearer Eugene V. Debs. Id. at xi.
Wilson campaigned on lowering tariffs. See Saladin Ambar, Woodrow Wilson: Domestic
https://millercenter.org/president/wilson/domestic-affairs
CENTER: U. VA.,
Affairs, MILLER
[https://perma.cc/9XRL-295M]. To help Wilson convince voters that high tariffs were putting American
businesses and workers at a competitive disadvantage, Elkus and his committee created elaborate
temporary exhibits, dubbed "Chambers of Horrors," in such cities as Boston, Chicago, Cincinnati, Detroit,
New York, and Philadelphia. "Chamber of Horrors" of High Protection, BOS. GLOBE, Oct. 28, 1912, at
5. At each one, visitors saw how tariffs were affecting the price of local goods. See Chamber of Horrors,
EVENING SUN (Bait.), Sept. 9, 1912, at 6. The exhibits proved very popular, with one newspaper
commenting: "This practical means has been very effective throughout the country in demonstrating the
tariff for revenue policy. In New York city alone, halfa million people have visited the.. . 'Chamber of
Horrors' to date." "Chamberof Horrors'"of High Protection,supra, at 5. For a bitter criticism of both
Elkus and the exhibits, see While We Are ComparingPrices, 50 AMERICAN ECONOMIST 205, 216 (1912)
(arguing that even if tariffs caused higher prices, the increases more than made up for by the higher wages
they generated).
In his autobiography, Elkus wrote:
Wilson himself was tremendously impressed with the displays. He spoke at the opening of the
first exhibit in New York City and wrote me at the time that the "figures about American goods
sold abroad are of the direct and the first-hand sort that I most desire." To make more explicit
the ingenuousness of the tariffproponents we published many thousands of copies of pamphlets
comparing the figures of American goods sold to the American and the foreign consumer. We
also issued a High Tariff Primer with suitable drawings by Nelson Harding.
ELKUS, supra note 10, at 46.
32In November 1913, Elkus ran for a seat on the New York State Court of Appeals but lost to
Republican Frank Hiscock. BartlettandHiscockAre ElectedJudges, N.Y. TRIB., Nov. 6, 1913, at 2. Then,
in December 1913, Elkus was reported to be a shoo-in to replace Judge Holt of the Southern District of
New York. See Newspaper Specials, WALL ST. J., Dec. 25, 1913, at 2 ("Judge Holt of the Federal District
Court is expected to retire soon after Dec. 31. Abram I. Elkus has been mentioned as his probable
successor."). Instead, the post went to another prominent Manhattanite. See Augustus N. Hand Named,
N.Y. TIMES, Sept. 29, 1914, at 10.

During this year Elkus also was mentioned as a candidate to fill the vacancy created by William M.
Bullitt's decision to resign as U.S. Solicitor General. The Bulletin of the Commercial Law League of
America: Personals, 18 COM. L.J. 1, 18 (1913). The job ended up going to Representative John W. Davis
of West Virginia. See Postfor John W. Davis., N.Y. TIMES, July 27, 1913, at 8.
33See Elkus is Nominated as Envoy to Turkey, N.Y. TIMES, July 19, 1916, at 6. Just as Morgenthau
had recommended Elkus for the job of chief counsel of the New York Factory Investigating Commission,
see VON DREHLE, supra note 30, at 213-14, it was Morgenthau who now suggested that Elkus become
U.S. ambassador to Turkey, a post Morgenthau had just resigned from to work on Wilson's re-election
campaign. See Elkus is Nominatedas Envoy to Turkey, supra. When asked about his appointment, Elkus
candidly admitted that he knew nothing about the country: "You will have to wait a while before I give
you an interview on affairs in Turkey... I must find out about them first." Id. Characteristically, by the
time his ambassadorship ended, Elkus had become an expert on the country's troubles. See generally
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In November 1919, Governor Alfred E. Smith selected Elkus to fill the unexpired
36
Court of Appeals.
term of Judge William H. Cuddebeck of the New York State
Once again, this appointment proved short-lived as Elkus, a lifelong Democrat, was
swamped by the November 1920 Republican landslide when he ran for a term of his
37

own.

A few days after the election, Wilson tapped Elkus to be the U.S. representative
on an international arbitration panel tasked with deciding whether the Aland Islands
38
belonged to Finland or Sweden. After two months of hearings and investigations

36

Elkus is Aramed to Court of Appeals, SUN (N.Y.), Nov. 13, 1919, at 5. Before he could accept this

appointment, Elkus was required to attend to a small housekeeping matter:
The United States never declared war on Turkey. Technically, therefore, there was no final rift
in our relations and my office as ambassador continued. In November, 1919, however,
Governor Alfred E. Smith named me to fill an unexpired term as Associate Judge of the New
York Court of Appeals. I therefore sent in my resignation as ambassador.

ELKUS, supra note 10, at 92. In April 1920, Wilson wrote back to Elkus and told him how much he had
appreciated his service:
I have never had the opportunity I desired to express to you the genuine regret with which I
accepted your resignation as Ambassador and to tell you how much and how sincerely I valued
and admired the services you rendered your own Government, not only, but all the free
governments by your course of action at Constantinople.

Id.
37 See Crane and Chase Elected to Bench, BROOKLYN DAILY EAGLE, Nov. 5, 1920, at 8. With
Frederick E. Crane having been endorsed by both the Democrats and the Republicans, the real race had
been between Elkus and Emory A. Chase, an upstate Republican who benefitted from Warren G.
Harding's long coattails. See id.; see also ELKUS, supra note 10, at 98 (blaming his defeat on
"[a]nimosities... against Wilson and the Democratic administration."). See generallyERIC BURNS, 1920:
THE YEAR THAT MADE THE DECADE ROAR (2015) (describing the political climate of the year 1920).
Despite the abbreviated nature of his tenure, Elkus greatly enjoyed his time on the Court and found
it "a special delight to be in [the] constant companionship of ... Justice Benjamin N. Cardozo." ELKUS,
supra note 10, at 98. Elkus again proved to be a quick study and a hard worker, authoring fourteen opinions
on a stunningly diverse range of subjects, including banking law, criminal law, and maritime law. E.g.,
People v. Johnston, 127 N.E. 186 (N.Y. 1920); People v. Hudson River Connecting R. Corp., 126 N.E.
801 (N.Y. 1920); Wagner Trading Co. v. Battery Park Nat. Bank, 126 N.E. 347 (N.Y. 1920). His final
decision, issued just before he left office, reinstated a finding that Western Union had used unfair trade
practices against a competitor. See People ex rel. Western Union Tel. Co. v. Pub. Serv. Comm'n, 129 N.E.
220 (N.Y. 1920).
In its 1948 order eulogizing him, see In Memoriam-HonorableAbram I. Elkus, supra note 11, the
Court of Appeals lamented Elkus's missed opportunity: "A man eminent at the Bar, generous of his time
and labor in the public service, a worthy representative of his country in important missions abroad, it is
evident that had political fortune been kind to him he would have been a great judge of this court."
3
Elkus Named on League of Nations Commission, DAILY NEWS (N.Y.), Nov. 5, 1920, at 3. The other
two arbitrators were Baron Napoldon-Eug~ne Beyens, Belgium's former minister of foreign affairs, and
Felix L. Calonder, Switzerland's past president. See Elkus Selection Coolly Received, EVENING STAR
(D.C.), Nov. 8, 1920, at 2 (misspelling Calonder's name as "Caloner"). As this article explains, Elkus's
appointment was not welcomed by either the Finns or the Swedes because neither could see "any tangible
reason for the presence of an investigator from a country not in the league of nations." Id. In a rare misstep,
Elkus added further fuel to the fire when he later called the dispute "insignificant." See American Rapped
at League Meeting, BOS. GLOBE, June 21, 1921, at 12.
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in Europe,39 Elkus returned to New York City in January 1921.40 In April 1921, the
panel unanimously ruled that the islands should remain part of Finland.4 1 In June
42
1921, its decision was confirmed by the League of Nations.
It was shortly after he returned to New York City that Elkus came down with
Trypanosomiasis,better known as African sleeping sickness, which marked the end
of his career:
And then in January 1921, a terrible blow fell upon him. He was stricken
with sleeping sickness; this led to a paralysis of one side of his body and
even his speech was affected. What a tragedy! He was 53 years of age and
at the height of his great powers ....
His mind remained as clear and as
vigorous as ever; his judgment not in the slightest impaired. Almost to the
end he fought to recover his lost powers but, alas, without avail.4 3
39 ELKUS, supra note 10, at 103. Elkus's first stop was Stockholm, where King Gustaf V held
a
reception in his honor. See Elkus at Swedish State Dinner., N.Y. TIMES, Nov. 20, 1920, at 13. From there,
the arbitrators traveled to "Helsingfors [Helsinki], .. . the Aaland Islands, and finally [to] Paris where
[they] prepared [their] report." ELKUS, supranote 10, at 103.
40 See Associated Press, Elkus Returns from a Month in Europe, CENT. N.J. HOME NEWS, Jan. 4,
1921, at 12.
41 See Report Presentedto the Council of the League of Nations by the Commission of Rapporteurs,
League of Nations Doc. B.7.21/68/106 (1921); League Board Gives Alands to Finland,N.Y. TIMES, May
11, 1921,at2.
42 League Gives Aland Islands to Finland,Bos. GLOBE, June 25, 1921, at 6. For a
further look at the
dispute, one of the first to be arbitrated by the League of Nations, see generally JAMES BARROS, THE
ALAND ISLANDS QUESTION: ITS SETTLEMENT BY THE LEAGUE OF NATIONS (1968).
43 Shientag, supra note 11, at 39. In his autobiography, Elkus described his "enforced retirement" as
an "unutterable sadness" and hoped that "I may some day join with [friends] once again in a conference
room or on the speaker's rostrum." ELKUS, supra note 10, at 108-09.
Although Elkus's condition was well-known by the time of his death, the New York Times skirted
around it, saying simply: "Elkus ... died here at eight o'clock tonight in his summer home after a long
illness." Abram Elkus Dies; Diplomat,Lawyer, supra note 2. For the first 10 months, Elkus's illness was
kept hidden from the public:

Abram I. Elkus, formerly Ambassador to Turkey, is convalescing at his home at 956 Madison
Avenue from an attack of sleeping sickness, it was learned last night.
He suffered the attack for the first time last January and since then his condition has not
improved sufficiently to permit him to go to his law office...
Elkus llfor Months with Sleeping Sickness, N.Y. TRIB., Nov. 15, 1921, at 1; see also Elkus Has Attack of
Sleep Sickness, BROOKLYN DAILY EAGLE, Nov. 15, 1921, at 22 ("[Elkus was] seized with the sickness 10
days after he arrived home from his trip to Europe over the Aland Islands question .... Mrs. Elkus said
today that it was believed that her husband had contracted the disease while in Europe.").
As has been explained elsewhere, sleeping sickness is spread by infected tsetse flies and now is treated
with a two-step drug regimen. See A. Buguet & R. Cespuglio, Sleeping Sickness: A Disease of the
Clock with Nitric Oxide Involvement, in PROGRESS IN HUMAN AFRICAN TRYPANOSOMIASIS, SLEEPING
SICKNESS (Michel Dumas et al. eds., 1999); Trypanosomiasis, Human African (Sleeping
Sickness), WORLD HEALTH ORG. (Oct. 11,
2019), http://www.who.int/news-room/factsheets/detail/trypanosomiasis-human-african-(sleeping-sickness) [https://perma.cc/6UY8-9ZCA]. As this
following source explains, there have been three major outbreaks of the disease in recent times: 1896,
1920, and 1970. Trypanosomiasis, Human African, supra.As a result, it seems likely that Elkus was a
victim of the 1920 epidemic. For a further discussion, see Alan Bellows, The Sleepy Sickness, DAMN
INTERESTING
(July
23,
2006),
https://www.damninteresting.com/the-sleepy-sickness/
[https://perma.cc/DNN8-RM47].

KENTUCKY LAW JOURNAL

Vol. 108

As Elkus sought to regain his health his law firm continued, as it had for the past
decade, to be run by Joseph Proskauer." When Proskauer left for the bench in June
46
1923, 4" the firm became known as Elkus & Gleason. This new arrangement lasted
for only a short time, however, because with Elkus sick and Gleason uninterested in
47
working, the firm was in danger of folding. As a result, the pair agreed in February
1924 to merge with the Manhattan law firm of Austin, McLanahan, Merritt &
&
Ingraham. 48 The resulting combination was dubbed Gleason, McLanahan, Merritt
50
49
When
"counsel."
of
title
ceremonial
Ingraham, with Elkus being given the largely
Gleason withdrew from the firm in 1937, its name was changed to McLanahan,
Merritt & Ingraham.5 Elkus remained as counsel, a position he still held at the time
of his death.52
II. BIRTH OF THE YANKEES

The entity that was to become the New York Yankees was founded on March 11,
1903, when the American League granted a charter to a "shadowy syndicate of
buyers . . .fronted by Joseph Gordon[, who] operated a coal business5 3and, until
One day
[recently], had been New York's deputy superintendent of buildings.
the
Johnson,
"Ban"
B.
Byron
Hotel,
Avenue
Fifth
the
at
conference
a
press
at
later,
American League's president, introduced Gordon as the team's president and
announced that "the New York American League Club... under the title of the New
44PROSKAUER, supra note 26, at 38-39.
45Id.at 33, 39.
46 WHO's WHO IN AMERICAN JEWRY 138 (Julius Schwartz & Solomon Aaron Kaye eds., 1927).
47See HACKER & HIRSCH, supra note 25, at 61. Proskauer's unhappiness with both Elkus, who he
viewed as a globetrotter, and Gleason, who he considered lazy, is well-documented:
His senior [partner], Elkus, who was being called upon to undertake all sorts of public missions,
was virtually retired, and had fallen ill. The other partner, Carlisle Gleason, without public
involvement, was not only staying away from the office but maintaining no contacts with
clients new or old. As Proskauer recalled later. "Elkus became a very sick man, and my partner,
Carlisle Gleason, was a man of great ability, but he didn't want to work very much. And I found
myself running the office, doing practically all the trial work, and bringing in most of the
business and sharing equally with him."
ld.
4 See PRINCETON ALUMNI WKLY., Mar. 5, 1924, at 450 (under "Class of '96-Scott McLanahan")
(reporting that the merger became effective on Feb. 1, with the two offices combining after May 1).
41 Id.As part of the merger, Austin left to practice on his own. See Scott McLanahan, Memorial of
George Curtis Austin, in NEW YORK COUNTY LAWYERS' ASSOCIATION, YEAR BOOK 435,437 (1934).
'0MARTINDALE'S AMERICAN LAW DIRECTORY 1211 (1925) (under listing for "Gleason, McLanahan,
Merritt & Ingraham").
" See Carlisle Gleason, 65,Dies After a BriefIllness, EAST HAMPTON STAR (N.Y.), May 2, 1940.
52 See I MARTINDALE-HUBBELL LAW DIRECTORY 1510 (79th ed., 1947) (under listing for
"McLanahan, Merritt & Ingraham").
53 STOUT & JOHNSON, supra note 8, at 11, 13; see also Baseball Secret Out To-day., N.Y. TIMES,
Mar. 12, 1903, at 6 (reporting that "the franchise has been formally awarded and the stockholders have
assumed all obligations, such as the payment of salaries, erection of stands and buildings, and general
equipment of the park."). Some sources, however, use January 9, 1903, as the team's founding date. See
infra note 58 and accompanying text.
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York Baseball Club, soon will be incorporated under the laws of New York State
and capitalized at $100,000."1' Pressed to identify its owners, Johnson declined but
assured the audience that they were "prominent and wealthy citizens." 55
In fact, the city's newest sports entry was owned by two of its most disreputable
denizens: Frank J. Farrell, better known as the "Pool Room King," the head of a
notorious three-million-dollars-a-year gambling ring,56 and William S. "Big Bill"
54

Baseball Grounds Fixed, N.Y. TIMES, Mar. 13, 1903, at 10. Because the U.S. dollar's purchasing
power was extremely stable during the period 1903-15, any sum cited in this article can be roughly
converted to its present-day equivalent by multiplying it by twenty-five. See Ian Webster, U.S. Inflation
Rate, $1 in 1903 to 2017, https://www.officialdata.org/1903-dollars-in-2017?amount= #formulas
[https://perma.cc/HMT5-Z9VR]. For exact conversions, see Morgan Friedman, The Inflation Calculator,
https://westegg.com/inflation/ [https://perma.cc/S6QL-33Z9].
" Baseball Grounds Fixed, supra note 54.
56 Frank Farrell, SOc'Y
AM. BASEBALL RES., https://sabr.orgfbioproj/person/9c6a7eb4
[https://perma.cc/2BJ3-SY8Q]; see also FrankJ.Farrell,Sportsman,Dies, N.Y. TIMES, Feb. 11, 1926, at
21. Johnson was introduced to Farrell by Joe Vila, a New York Sun sportswriter, and the meeting at which
the two men sealed their deal became the stuffof legend:
Farrell owned as many as 250 "pool halls" at which all sorts of commerce took place. If it
hugged the line between legal and illegal, you could probably find it at a Farrell establishment.
You could go in, do some opium, win at roulette, spend your winnings on a prostitute, and
arrange for a backroom abortion all at once. Or so it was said.
Johnson was, nevertheless, curious to meet Farrell. Vila arranged a meeting.
At the meeting, Farrell presented Johnson with a certified check for $25,000 and said, "Take
that as a guarantee of good faith, Mr. Johnson. If you don't put this ball club across, keep it."
"That's a pretty big forfeit, Mr. Farrell," Johnson replied.
At which point Vila said, "He bets that much on a race, Ban!"
Farrell told Johnson that he would bring in Big Bill Devery as a partner. He had it all figured
out: While he could afford to buy the team on his own, Devery would bring in the political
muscle he needed to overcome the Giants' behind-the-scenes opposition.
Johnson had a problem. The point of his league, apart from being a profitable business, was to
do away with the unseemly behavior of fans of the National League.
And now he was talking to a guy who owned gambling houses and might bet $25,000 on a
race.

Farrell appreciated the hesitation when Johnson expressed the lofty goals of the league.
'Tell you what, Mr. Johnson," said Farrell, who had another solution at the ready. "We'll find
a team president and he'll be the one the public comes to know."
Farrell and Devery would own the team, and a mild-mannered coal-mining executive named
Joseph W. Gordon would be installed as president.
MARTY APPEL, PINSTRIPE EMPIRE: THE NEW YORK YANKEES FROM BEFORE THE BABE TO AFTER THE
BOSS 10-11 (2012). Six days after Johnson's press conference, Farrell was forced to take the witness
stand in a case that had been brought against him by Rogers L. Barstow, Jr. Roulette Greek to Farrell,
SUN (N.Y.), Mar. 19, 1903, at 4. According to Barstow, he had been cheated out of $11,000 at the
Commercial Clerks' Club, one of Farrell's underground casinos. Says FarrellWon $11,000., N.Y. TIMES,
Jan. 15, 1903, at 16. Farrell "swore ... he never saw a roulette wheel in this city, never made a bet in a
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Devery, the town's even more corrupt former chief of police. They had paid
58
$18,000 to replace the defunct Baltimore Orioles, and Johnson reluctantly had
agreed to do business with the pair because, as much as he needed their money, he
59
needed their political clout even more.
poolroom and never had any connection with a poolroom." Roulette Greek to Farrell,supra. When
questioned further by Henry C. Quinby, Barstow's lawyer, Farrell insisted that the only betting he was
familiar with was horse racing. Id.
For a further look at Farrell's gambling activities, see HERBERT ASBURY, SUCKER'S PROGRESS: AN
INFORMAL HISTORY OF GAMBLING IN AMERICA FROM THE COLONIES TO CANFIELD 451-54 (1938)
(discussing "the House with the Bronze Door," another one of Farrell's underground casinos, at which,
an average of $50,000 changed hands... every night.").
57
Bill
Lamb,
Bill
Devery,
SOC'Y
AM.
BASEBALL
RES.,
2 3
sym [https://perma.cc/G787-BFSQ]; see also 'Big
https://sabr.org/bioproj/person/500ba2d3#sdendnote
Bill'Devery Dies ofApoplexy, N.Y. TIMES, June 21, 1919, at 1; infranotes 56-81 and accompanying text.
58 STOUT & JOHNSON, supra note 8, at 4, 13. Because Farrell and Devery made this payment on
January 9, 1903, some sources mark the team's founding from this date. See Timeline-1900s, MLB (2019),
https://www.mlb.com/yankees/history/timeline-1900s [https://perma.cc/B3SF-AUVL]. It remains a
matter of some debate whether Farrell and Devery purchased the Orioles and moved them to New York
or paid for an entirely new franchise that was to be located in New York. Most historians now take the
latter view:
[The web site] Baseball-Reference has made the move to dissociate the New York Yankees
franchise from the 1901 & 1902 Baltimore Orioles (not connected to the current Baltimore
Orioles franchise). This adjustment allows us to fall in line with the Yankees franchise itself
and most references[,] including TotalBaseball, edited by MLB's official historian, John Thorn
. . . Additionally, Pete Palmer & Gary Gillette, the men behind the ESPN Baseball
Encyclopedia, consider them separate franchises. A few years back, Gillette kindly shared his
reasoning with us:
"We discussed this at length when we did the first edition of our new encyclopedia in 2004.
IIRC [If I recall correctly], the deciding factor was that the Baltimore franchise went bust
during the season and was turned over to the league. After the season, the league then sold a
new franchise to investors in New York City. We felt that wasn't really a relocation or a
transfer; it was simply filling the gap in the league that was opened when the Orioles' franchise
disintegrated.
Of the 39 players who appeared for Baltimore in 1902, only five appeared for New York in
1903. Jimmy Williams was the regular second baseman for both clubs. Herm McFarland, a
utility player in '02, became a regular outfielder in '03. Ernie Courtney played one game for
Balto. [sic] in 1902, then 25 for NY in 1903. Harry Howell was the only pitcher of consequence
to make the transition. Snake Wiltse (4 G in '03) also appeared for both."
This move was precipitated by the BALJNYY joint record approaching the milestone of 10,000
wins, which caused a reassessment of how we approach this move. Some of the results in the
play index may still reflect the two franchises as being one, but we will be working to fix that
in the near future.
Mike Lynch, 1901-02 Orioles Removedfrom Yankees History, SPORTS REFERENCE BLOG (July 21, 2014,
https://www.sports-reference.com/blog/2014/07/1901-02-orioles-removed-from-yankees3:35 PM),
history/ [https://perma.cc/QT3H-W8ZC]. For a further discussion, see infra note 137 and accompanying
text.
59 See supranotes 54-56 and accompanying text- Johnson had been trying to put a team in New York
City since starting the American League in 1901, but had been blocked by the National League's New
York Giants and their political supporters in Tammany Hall (the city's Democratic machine):
President [B]an Johnson, of the American league, continues to regard the prospects for having
an American league baseball club in New York city next year as unusually favorable. This is
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[T]he Greater New York Base Ball [sic] Association, Inc. . . . was
capitalized at $100,000... Stock ownership was held by seven men ....
Chief backer was Louis J. Weil, a capitalist of West 14th Street. Chief
builder was James J. Wallace, whose offices were in the St. James
Building, long headquarters of the [rival New York] Giants. Two
contractors were shareholders, William H. Hurst, and former Police
Inspector Thomas F. McAvoy, who was Tammany Democratic leader for
the Twenty-third District, in which the new team would have home
grounds. A fifth stockholder was Samuel A. Byers, a real-estate operator,
long active in uptown properties.
The last two participants were Frank Farrell, poolroom operator... [who
was appointed] vice-president . . . and [the] president of the new
corporation ... Joseph Gordon, Tammany Democrat (Pontiac Club)...
Gordon was Superintendent of Buildings for New York City in 1901 by
for many years. He operated a prosperous
appointment, and an assistant
61
coal and wood business.
Asked why his name was missing from the list, Devery jokingly pleaded
poverty: "Me a backer? ... I only wished I did own some stock in a baseball club.
I'm a poor man and don't own stock in anything. Besides, how could I pitch.. . with
this stomach?"6' 2

61 BLANCHE

S. MCGRAW, THE REAL MCGRAW 188-89 (Arthur Mann ed., 1953) (paragraphing

altered for readability).
62 APPEL,

supra note 56, at 13. In his prime, the 5'10" Devery weighed 225 pounds, had a fifty-inch

waist, and wore size seventeen shoes. RICHARD ZACKS, ISLAND OF VICE: THEODORE ROOSEVELT'S
DOOMED QUEST TO CLEAN UP SIN-LOVING NEW YORK 23 (2012). By 1903, Devery was up to 260

pounds, and at his death he tipped the scales at more than 300 pounds. Lamb, supra note 57.
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65
graft,' Elkus, who himself was happy to accept Tammany Hall's largess, was not
at all troubled by Devery's misdeeds. Indeed, in his autobiography Elkus effusively
praised Devery:

[My partner] Col. [Edward C.] James imparted a great deal to me about
the law and about people. I remember that it was he who brought Devery,
Big Bill Devery[,] into our office. Devery had been sent to Col. James by
the famous lawyer Joseph H. Choate. Col. James turned him and his case
over to me.
64

STOUT & JOHNSON, supra note 8, at 14-15. As an adult, Devery initially worked as a bartender and
prizefighter. Lamb, supra note 57. In 1878, however, he paid $200 to secure a job as a police officer
(a common practice at the time), and from that humble beginning he rose to chief of police. Id. Along the
way, he had become a very wealthy man by taking every bribe he was offered or could extract:
Devery wasn't drawn to law enforcement by any feelings of civic responsibility. Rather, being
a police officer offered a young man in a hurry an inexhaustible opportunity to collect graft.
Devery wasn't shy. He was soon soliciting money from every gambling den and whorehouse
on his beat- As soon as he could afford to, Devery bought promotions, first to sergeant, for
$1,400, and then to captain for $14,000....
No one was better equipped to take advantage. Devery knew full well what he was getting into,
announcing to his men upon his appointment: "They tell me there's been a lot of graffin' going
on.... Now that's going to stop. If there's to be any graftin' to be done, I'll do it ,.. "
Devery soon became friendly with Farrell, for whose poolroom he provided protection, and a
lifelong, mutually beneficial friendship was formed. Over time Devery provided protection for
the syndicate throughout the city.
Even among the thieves of Tammany, Big Bill Devery's audacity stood out. But he always
squirmed free-bribing juries bothered him not in the least .... In 1898 he made inspector and
within six months found himself promoted once again, this time to the position of chief of
police. His predecessor had made the mistake of interfering with one of Farrell's poolrooms..

STOUT & JOHNSON, supra note 8, at 14-15.
65 See HACKER & HIRSCH, supra note 25, at 36. As they explain:
Elkus joined Tammany Hall in the 1890s. Upon the death of his senior partner, James, he took
over in the creation of his own relations and contacts with the New York Democracy. He
became an active worker in the East Side Seymour Club, of which a Tammany-appointed
minor court functionary named Alfred E. Smith, was a member. He did all the bread-andbutter work that a loyal membership constantly was calling for and getting and received his
rewards also in the customary fashion-in trusteeships, receiverships, estates management, and
the like which were always dropping as crumbs from the tables of Tammany judges.

Id.
In 1913, Elkus's willingness to trade favors nearly caused him trouble when he was accused of
donating $500 to the 1912 gubernatorial campaign of William Sulzer in return for a promised appointment
as the state's labor commissioner. See Sulzer Won't Talk About Elkus Check, BROOKLYN DAILY EAGLE,
Aug. 1, 1913, at 16. Although Sulzer won the election, he gave the post to James M. Lynch. See Union
Printers See Fight Ahead, SPOKANE DAILY CHRON. (Washington), Sept. 30, 1913, at 15. Sulzer
subsequently was impeached and removed from office for campaign finance irregularities, with Elkus's
check becoming a key piece of evidence against him (Sulzer had failed to include it in his post-election
financial disclosure form). See Sulzer Campaign Gifts Covered Up, N.Y. TIMES, July 31, 1913, at 1-2.
Elkus managed to survive the affair with his reputation intact, and never publicly explained why he had
made such a large donation to Sulzer's campaign. For a further discussion, see generally MATTHEW L.
LIFFLANDER, THE IMPEACHMENT OF GOVERNOR SULZER: A STORY OF AMERICAN POLITICS (2012).
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I remember the association because one of the Devery cases brought me
my first large fee and because the man himself, Captain Devery of
Tammany Hall and the Police Department, was a curious and even
remarkable figure of his time. He was a unique character, a bluff, jovial
American Irishman to whom Richard Croker, then boss of the Wigwam
[i.e., Tammany Hall], had taken a liking. Croker placed him high up in the
Police Department. He was a good policeman and a shrewd fellow; typical
of the Hall and its administration. But he was also big and noisy and so,
in the days of many city investigations, he attracted more than his share
of attention and attacks. He was always brought up on charges inspired by
the reform committees and though he generally won out, he was tarred by
the same brush that marked all of Tammany. A reform administration
finally threw him off the police force. Later when Charles Murphy became
the prime power in Tammany, Devery, to whom he was unfriendly, was
ousted from the Hall and lost his position and his influence as a district
leader.
Devery was no fool, although he had a weakness for clowning in public.
One of his favorite sayings was: "If you're caught with the goods, own
up." It was Devery, too, who gave me my first first-hand experience of
the profits of policing. It was a real estate auction sale where I saw Devery
in a scene that cannot be effaced from my memory.... The total of his
biddings amounted to close to $300,000 of which the usual down payment
of 10% was demanded in cash. I can still see him before me as he came
over to make his deposit payment. Slowly he reached his tremendous
hands into his pocket and fished out a mass of small denomination bills.
He dipped into that treasury again and again and each time came out with
more. When he exhausted one pocket he turned to another. Then coolly
he went through the well-filled pockets of his coat and his vest. Finally
he turned to his wife who was near him and she opened a large handbag
that she carried and produced still more bills.... 66
As Elkus indicates, Devery's taste for bribes eventually cost Devery his job: in
February 1901, the New York State legislature abolished the office of New York
City police chief to get rid of Devery. 67 Claiming that the act was unconstitutional,
Devery demanded that the city reinstate him and resume paying him his $500 a
69
month salary. 68 When it refused, Devery had Elkus bring a mandamus action.
Concluding that the law was valid, Justice David Leventritt of the New York State

66

ELKUS, supra note 10, at 11-12.

67 Governor Odell Signs the New Police Bill, BROOKLYN DAILY EAGLE,

Feb. 22, 1901, at 1; see also

Devery Demands Salary at FormerRate, BROOKLYN DAILY EAGLE, Mar. 12, 1901, at 20.
68 Devery Demands Salary at FormerRate, supra note 67.
69 To Define Devery's Status., BROOKLYN DAILY EAGLE, Jan. 12, 1902, at 6; see also Ex-Chief
Devery Sues., Bos. GLOBE, Jan. 12, 1902, at 18.
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Supreme Court denied the petition. The Appellate Division affirmed, as did the
Court of Appeals. 72 In a series of related cases filed by Elkus, the court held that
Devery had been properly 73dropped from the police department's payroll and denied
his $3,000 a year pension.
Even as he was fighting for Devery's livelihood, Elkus was defending him from
a lawsuit brought by a former patrolman named Edward O'Neill. According to
O'Neill,74Devery had fired him after he refused Devery's demand for "shake-down"
money.
As if all this was not enough, Devery also had hired Elkus to help him in a third
high-profile battle. In September 1902, Devery defeated Frank J. Goodwin for the
job of Democratic leader of the Ninth Assembly District, a position that brought with
75
it a seat on Tammany Hall's all-powerful executive committee. Charles F. Murphy,

7 No Mandamusfor Devery., N.Y. TIMES, Jan. 28, 1902, at 14.
In his autobiography, Elkus remarked on Leventritt's abilities as a trial judge:
Too many judges are of a political species. When I hear criticism of the functioning of our
courts I recall to myself that I can name ten judges now on the bench who never themselves
tried a case before the courts. Leventritt, on the other hand, was for many years a practicing
lawyer. He knew how to try a case. He knew what questions to ask in order to have a difficult
point made clear. He did not hesitate to interpose his own questions. Most judges are afraid to
ask intelligent questions and prefer to let the opposing counsel fight it out. While this is a form

of escape for the incompetent judge it does not increase the chances for obtaining justice in the
courts.

ELKUS, supra note 10, at 18-19.
71 People ex rel. Devery v. Coler, 76 N.Y.S. 205, 210 (N.Y. App. Div. 1902); see also Devery and
Abell Lose., N.Y. TIMES, May 10, 1902, at 16.
72 People ex rel. Devery v. Coler, 65 N.E. 956, 962 (N.Y. 1903); see also Court of Appeals.,
ROCHESTER DEMOCRAT & CHRON., Jan. 7, 1903, at 5.
73 See People ex rel. Devery v. Knox, 76 N.Y.S. 1026, 1026 (N.Y. App. Div. 1902) (ruling on pension),
affd, 65 N.E. 1120 (N.Y. 1903); People ex rel. Devery v. Murphy, 76 N.Y.S. 1026, 1026 (N.Y. App. Div. 1902)
(ruling on payroll), aff'd, 65 N.E. 1121 (N.Y. 1903); see also CourtofAppeals., supranote 72.
In 1905, Devery had Elkus file a new suit to have his pension reinstated. Devery Sues for Pension.,
N.Y. DAILY TRIB., June 15, 1905, at 7. This suit also went nowhere. A CuriousAnomaly in Dillon's Police
Status, BROOKLYN DAILY EAGLE, June 25, 1911, at 7 ('Bill' Devery is still trying to get the courts to

prove... that he is still a policeman, and he gets no pension.").
In 1911, Devery's friends in the New York State legislature finally managed to put together enough
votes to give Devery his pension ($30,000 to make up for the previous ten years), see Move to Pension
Devery., N.Y. TIMES, July 8, 1911, at 2, but the bill was vetoed by New York City Mayor William J.
Gaynor. No Pensionfor Devery., SUN (N.Y.), July 12, 1911, at 1. While appearing before the legislature,
Devery claimed that he did not need his pension, but only wanted vindication and promised to give the
money to charity. Surely He Would Give Pension to Charity., EVENING WORLD (N.Y.), June 28, 1911, at
18. After Gaynor's veto, Devery told reporters: "The fact that Mayor Gaynor has seen fit to veto my
pension bill causes me no annoyance whatever." Devery is Indifferent, BROOKLYN DAILY EAGLE, July
12, 1911,at 8.

74 See People ex rel. Devery v. Jerome, 73 N.Y.S. 306 (N.Y. Spec. Term 1901); Murphy Forces
O'Neill to Answer To-Morrow., BROOKLYN DAILY EAGLE, Sept. 4, 1901, at 2. O'Neill eventually was
allowed to rejoin the police force, but only on the condition that he drop all of his court cases. O 'Neill

Wins His Fight., L.A. TIMES, May 20, 1903, at 2.
75 Devery Wins in New York, BOS. POST, Sept. 17, 1902, at 1; Tammany Must Let in W.S. Devery,
EVENING WORLD (N.Y.), Jan. 26, 1903, at 1. Devery decided to take on Goodwin after Goodwin reneged
on a promise to support John F. Carroll for the post of Tammany Hall boss. Devery Declares War on
Leader Goodwin, N.Y. TIMES, July 9, 1902, at 10.
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Tammany Hall's new boss, however, refused to recognize Devery's victory,
claiming that Devery had engaged in voter fraud.76 As a result, in January 1903 Ellcus
76 See Devery Marches Out, Followed by His Men., BROOKLYN DAILY EAGLE, Oct. 1, 1902, at 2.
Although Devery had engaged in voter fraud, so had Goodwin. Id. Murphy's real motivation was that he
wanted to clean up Tammany Hall's image, and to that end considered Devery a liability. See id. Indeed,
just before the election, a devastating cartoon in Harper's Weekly, drawn by William Allen Rogers and
titled "The Big Chiefs Fairy Godmother: Mr. Devery Tells 'Where He Got It,"' had reminded voters that
while he was police chief, Devery had protected the city's gambling rackets:

On September 6, 1902, Harper's Weekly featured a cartoon about William Devery, the corrupt
police chief of New York City.
In this cartoon, William Devery, the former police chief ofNew York City, sits on a fire hydrant
while contentedly holding and pocketing a pile of gold coins. The notoriously corrupt Devery
was widely known to control illicit gambling in the city, but he consistently denied knowledge
of wrongdoing before various investigatory cormmissions. The cartoonist lampoons Devery's
silence conceming his ill-gotten gain from illegal gambling by identifying the source of his
wealth as his black-masked fairy godmother, upon whose wings appear the symbols of the four
suits of playing cards.
Robert
C.
Kennedy,
On
This
Day,
N.Y.
TIMES
(Sept.
6,
2001),
https://archive.nytimes.com/www.nytimes.com/1earning/general/onthisday/harp/0906.html
[https://perma.cc/GH7U-GG4K].
Several weeks after the election, when both Devery and Goodwin attempted to get themselves and
their supporters seated as delegates at the Democratic state convention in Saratoga, New York, the party
refused to recognize either of them. Reported Decision to Keep Devery Out, N.Y. TIMES, Oct. 1, 1902, at
3. This led to a physical dust-up, with Elkus caught in the middle of the melee:
No wilder scene of riotous disorder was ever known in any state convention than that to-day
when William S. Devery took the convention by the throat and tried to force it to give him his
seat as a delegate.
...For nearly an hour the "Big Chief' had the hall in a tremendous and exciting uproar and it
looked once as if the delegates themselves would rally to his standard ....
Frank Goodwin, Devery's bitter foe and contestant for the Devery seats, also met defeat, the
credentials committee deciding that neither Devery nor Goodwin was entitled to the seats
because of the wholesale corruption in the recent election in the Ninth District. The Ninth
District seats were declared vacant.

The convention was like a riot when Devery started in to protest. He got up in his seat and
began waving his hands wildly in emphasis of his angry bellow, that was heard even amid the
wild uproar.
Suddenly he took a plunge through the crowd and started for the platform.
Instantly there was wild excitement. Devery's followers scrambled into the parquet over the
heads of the delegates and made a grand rush to back up their chief....
In some parts of the house it seemed a panic. Two or three women fainted from excitement.
Devery tossed an assistant sergeant-at-arms aside and flung men right and left and climbed
into the platform.
Chairman John B. Stanchfield saw him coming and clubbed his mallet as if he expected a
personal assault.
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obtained an order from New York State Supreme Court Justice William J. Gaynor
77
requiring Murphy to explain why Devery's election should not be recognizedThree weeks later, when Murphy appeared to plead his case, Justice Leventritt ruled
79
in Devery's favor," but in April 1903 the Appellate Division overruled him.
In June 1903, Elkus, in a related case brought on behalf of Peter J. Garvey, one
of Devery's lieutenants, failed to convince the New York State Court of Appeals that

[Devery] moved in and, standing by Stanchfield, who stood pale and trembling among a group
of excited leaders, he began his protest.
It was a short speech, but it set the audience wild.... [After he finished and] started to leave
of"more, more," but [Devery] ignored the yells and walked back
the platform there were cries
to his seat amid a wild pandemonium....
Devery had scarcely reached his seat when his lawyer, Abram J. [sic] Elkus, ran down the aisle
with a paper in his hand. Several men ran to stop him.
The sergeant-at arms, Len Wager, caught Elkus and started to throw him out. This enraged
Devery's cohorts. Ninth District men, rough looking and dangerous, began to crowd down the
aisles. Wager was game and he put his man out before help could reach Elkus. Devery stood
and watched the struggling mob in the aisle and suddenly his wrath broke bounds. Like an
angry bull he plunged again down the side aisle and he cared not whom he knocked down in
his way. The audience was yelling wildly and all over the hall delegates were on their feet ...
Devery Marches Out, Followed by His Men., supra note 76.
77 Devery Acts., Bos. GLOBE, Jan. 6, 1903, at 8. As this article reports:
[L]ate this afternoon lawyer Elkus of James, Schell & Elkus, appeared before Justice Gaynor
in the supreme court, Brooklyn, accompanied by Devery and Dr[.] Wm.J. Stewart, chairman
of the Tammany Hall general committee of the 9th assembly district.
Lawyer Elkus explained to Justice Gaynor that Devery had been very unfairly dealt with, and
that it was the intention of the Tammany leaders to oust him from the position to which he had
been elected at the primaries. He asked that the Tammany leaders be called upon to show cause
why they should not seat Devery, and Justice Gaynor granted the motion.
ld
7

8 See Tammany Must Let in W.S. Devery, supra note 75.
71 Court Knocks Devery Out., SUN (N.Y.), Apr. 18, 1903, at 2.

2019-2020

ABRAM I. ELKUS

Murphy had exceeded his powers. 80 Undaunted, Devery announced plans to file a
82
new lawsuit against Murphy, 8 a step he took one month later.
In August 1903, Devery's action was heard by Justice Edward E. McCall. 83
While Devery again insisted that he had been properly elected, Murphy argued that
Devery's petition smacked of bad faith: "Devery wants to be admitted to the
meetings of the Executive and General Committees only to disturb them."84 One
month later, the issue became moot when Devery lost his bid to be re-elected district
85
leader.

By now, however, Devery was campaigning for mayor as an independent
candidate, 86 promising to kick out Tammany Hall's "con men" and bring improved

80See People ex rel. Garvey v. Democratic Gen. Comm., 67 N.E. 898, 898-99 (N.Y.1903); see also
Bars Devery From Tammany., GAZETTE (Pa.), Apr. 19, 1903, at 3.
81 Decision Against Devery., N.Y. TIMES, June 24, 1903, at 3. The New York Times carefully
explained to its readers the basis for Devery's new action:
The Garvey case was brought through mandamus proceedings to compel the recognition of
Garvey and his 213 associates as members of the General Committee, by reason of the vote
they polled against the Tammany ticket and the independent Sheehan ticket at the last
primaries, when the Devery ticket came out triumphant, only to be turned down by the
Tammany committee. Garvey and his associates named Devery as the executive member for
the district, and the Tammany Executive Committee declined to place his name on the rolls,
and then the proceedings were brought.
In Special Term [i.e., before Justice Leventritt] the mandamus was issued compelling Devery's
name to be enrolled, but J. Sergeant Cram, acting for Murphy, appealed the case, and the
Appellate Division sustained the appeal, deciding that theExecutive Committee could not be
mandamused in the action, as it had not been shown that Devery had made any demand for
recognition asa member and that admission had been denied him. The action was therefore set
aside as having been improperly begun by Garvey to have the name enrolled, whereas Devery
should have applied for admission first and then begun proceedings in his own name, as he
now will do. Desiring, however, to test the matter in all its aspects, Devery appealed the Garvey
case to the Court of Appeals, which now has sustained the Appellate Division decision.
Abram 1. Elkus, attorney for Devery, has now been instructed by the "Chief' to begin the new
proceedings, it being conceded by the attorneys for the Tammany committee, Steuer, Hoffman
& Wahle, that Devery has made a formal demand for his seat as executive member, and that
the demand has been denied. According to Devery, these new proceedings will be instituted
to-day, the papers already having been prepared for such a contingency as defeat ....
Id.
82See Devery StartsSuit Again., N.Y. TIMES, July 29, 1903, at 2 ("James, Elkus & Schell [sic], served
notice [yesterday] ... that on Aug. 8 Devery again would apply to the Supreme Court for a peremptory
writ of mandamus directing the General Committee of Tammany Hall to recognize him as [a] member of
the Executive
Committee .... ).
83
Devery's Tammany Fight., N.Y. TIMES, Aug. 13, 1903, at 3.
84 id.
85See Devery Charges Fraud,N.Y. TIMES, Sept. 16, 1903, at 2. While Devery got more votes (1,341)
than either Goodwin (1,187), who was running again, or Alderman Frank L. Dowling (558), Dowling and
Goodwin had agreed before the election to pool their votes. As a result, Goodwin became the district's
new leader. Id.
86Devery Nominatedfor Mayor, N.Y. TIMES, Oct. 6, 1903, at 2. In October 1903, Devery officially
accepted the nomination of the Independent People's Party. Id.This was likely nothing more than a sham
created by Devery, however, because after the election Devery denied that he was responsible for the
party's debts. Wants Devery to Pay., N.Y. TIMES, Nov. 10, 1903, at 5 (refusing to reimburse a supporter
who had spent eighty-three dollars on campaign supplies).
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services to the city's outer boroughs. But when he came in last on Election Day,
Jr. (Tammany Hall's hand-picked
McClellan,
B.
far behind Democrat George
running on a Republican-Citizens'
mayor
incumbent
(the
Low
candidate) and Seth
88
York City power broker were over.
New
a
as
days
Devery's
ticket),
"fusion"
Union

IV.

ELKUS AND THE YANKEES

With Elkus handling so many different cases for Devery in the years between
1901 and 1903, it was only natural that when Devery became the co-owner of the
Yankees in early 1903 he funneled the team's legal work to Elkus.
Due to a lack of records, it is not possible to compile a complete list of everything
89
that Elkus did for the Yankees. It is possible, however, to identify specific
assignments that Elkus undertook for the team. Collectively, these leave no doubt
that whenever the Yankees needed significant legal work done between 1903 and
1915, they turned to Elkus.
A. Incorporationof the Team (1903)

The first known task that Elkus was assigned was getting the team incorporated,
90
which he did on March 14, 1903. In an article published in the New York Times the
next day, readers were advised: (1) the company's official name was the Greater

New York Baseball Association; (2) its authorized purposes included operating a

baseball team, maintaining a stadium, and holding athletic contests; (3) its capital
stock was $100,000; and (4) its directors were Jerome H. Buck, John R. Bushong,
87On Devery's Band Wagon., Bos. GLOBE, Oct. 29,1903, at 14.
88
Associated Press, Counting Up Their Gains., L.A. TIMES, Nov. 5, 1903, at I ("McClellan's total vote for
Mayor was 314,906, to 251,485 for Low. William Devery, independent candidate for Mayor, polled only 2935
votes in the entire city, getting 2671 of these in Manhattan and the Bronx; 226 in Brooklyn; 38 inQueens, and
none in Richmond."); see also William H. Honan, Mayor Goes the 'Fusion' TraditionOne Better, N.Y. TIMES
(Nov. 8, 1981), https://www.nytimes.com/1981/l 1/08/weekinreview/mayor-goes-the-fusion-tradition-onebetter.html [https://perma.cc/FU3R-BY4Z] (explaining Seth Low as the first "fusion" candidate in New York).
" In June 1914, for example, pitcher Albert C. "Lefty" Schulzjumped from the Yankees to the upstart
Federal League's Buffalo Blues. Action to Enjoin Schulz., CHI. TRIB., June 21, 1914, at 24. The Yankees
responded by asking Chicago Superior Court Judge Charles M. Foell for an injunction. Id.Whether Elkus
played any role in this case is unknown. In any event, it became moot just a few weeks later when the
Illinois Appellate Court dissolved a similar injunction that Judge Foell had issued prohibiting Cincinnati
Reds pitcher George H. "Chief' Johnson from jumping to another team. See Cincinnati Exhibition Co. v.
App. Ct. 1914).
App. 630 (I11.
Johnson, 190 111.
90See Certificate of Incorporation of Greater New York Baseball Association, filed with State of
N.Y., Sec'y of State, Book 96, Page 81 (Mar. 14, 1903) [hereinafter 1903 Incorporation Certificate] (on
file with the New York State Department of State, Division of Corporations) (copy on file with author).
This document runs nine pages, not including its back cover, which certifies that the fifty-dollar
organization fee has been paid. Id. At the bottom of the back cover is the legend:
James, Schell & Elkus,
Counselors at Law.
50 Pine Street,
New York.
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the
commentator, being generous to a fault, remarked that after their initial service,
the team. ' 94
five directors "were seldom heard from again in the operation of
There is a very good reason why the quintet had no baseball experience and took
no part in running the team: they were all young men who worked for Elkus and who
had been selected by him to serve as shills.
Four members of the group were lawyers: Buck (New York Law School Class of
1902), 9" Bushong (New York Law School Class of 1902),96 Randall (Columbia
97
University Law School Class of 1900), and Worthen (Columbia University Law
98
School Class of 1900). While each ended up having a distinguished legal career, in
99
1903 they were novices in every sense of the word.
The fifth member of the group-Bemard T. Lynch-is in some ways the most
00
On
interesting. He was not a lawyer, but instead was one of Elkus's law clerks.
W.
Charles
named
November 11, 1905, while working for a Brooklyn lawyer
10 2
°1
came
nothing
reward,
$250
Dayton, Lynch vanished." Although Dayton put up a
of it.'1 3 In a long piece that ran on the same day Dayton made his offer, the Brooklyn
DailyEagle summarized most of what was known about the case:

Bernard T. Lynch, the young law clerk, who was employed at the office
of Charles W. Dayton... is still missing ....

It is thought that he must

have met with foul play for there is nothing to warrant his staying away
willingly.
94 APPEL, supra note 56, at 14.
95
Jerome H. Buck, N.Y. TIMES, Oct. 30, 1943, at 15.

RECORD: CLASS OF 1900 YALE COLLEGE 27 (George N. Whittlesey ed., 1905).
Samuel C. Woorthen [sic], MemorialofHenry Thomas Randall,in NEW YORK COUNTY LAWYERS'
ASSOCIATION, YEAR BOOK 346, 346 (1928).
'8 Samuel C. Worthen, N.Y. TIMES, Nov. 22, 1948, at 21.
99
Obituaries of Buck, Bushong, and Worthen can be found in the New York Times. Jerome H. Buck,
supra note 95; John R. Bushong, N.Y. TIMES, Jan. 27, 1954, at 27; Samuel C. Worthen, supra note 98.
Randall's life is recounted in Samuel C. Woorthen [sic], supra note 97.
According to Buck's obituary, "He was first associated with the law firm of James, Schell & Elkus,
Jerome H. Buck,
and later with Edward A. Alexander. In 1908 Mr. Buck went into private practice ....
supra note 95.
Bushong's obituary does not give the dates of his employment with James, Schell & Elkus; however,
a little bit of detective work reveals that he joined the firm after his graduation in 1902 and left in 1905.
Compare MARTINDALE'S AMERICAN LAW DIRECTORY 1070, 1081 (1903) (showing both Bushong and
Elkus at 50 Pine Street), with MARTINDALE'S AMERICAN LAW DIRECTORY 1125, 1136 (1906) (showing
Bushong at 135 Broadway and Elkus still at 50 Pine Street).
Worthen's obituary explains, "[h]e became a member of the New York bar in 1900 and shortly
afterward joined the law firm of James, Schell & Elkus. He was with this finn and its successors until
1932." Samuel C. Worthen, supra note 98.
Lastly, Randall's memorial states, "[f]or twelve years he was associated with the firm of James, Schell
& Elkus, before beginning practice for himself." Woorthen [sic], supra note 97. Another source indicates
that Randall joined the firm in 1901. WHO'S WHO IN NEW YORK CITY AND STATE 1078 (John W. Leonard
two sources indicate he left sometime in 1913.
ed., 3d
00 ed. 1907), When taken together, these
' See Young Lynch Still Missing., BROOKLYN DAILY EAGLE, Dec. 3, 1905, at 6.
96 TRIENNIAL
97

101Id.
10 2

Rewardfor Missing Clerk., N.Y. DAILY TRIB., Dec. 4, 1905, at 10.
'0' In December 1905, Lynch's sister Florence received a letter purporting to be from Lynch, but it
turned out to be a hoax. Fake Letter Causes Arrest, DEMOCRAT & CHRON. (Rochester, N.Y.), Dec. 12,
1905, at 13.
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He was last seen at his boarding house on Willoughby street, on Saturday,
November 11, at 7:30 in the evening, when he went out, saying to a friend
that he was bound for the office in William street. He frequently worked
at night and nothing unusual was thought of his remark.
Mr. Lynch was from Canajoharie, N.Y ..... [He] came [here] some years
ago, and at first worked in the law office of James, Schell & Gelkus [sic],
where he was much thought of. He had for two years been with Charles
W. Dayton. He was 29 years old .... He was refined in manner and always
dressed well. He was also punctual at his business. He was of a nervous
temperament, and it is feared that he had suffered from overwork lately.
There is a possibility that he may have been affected mentally by it. There
04
is nothing to complain of concerning his affairs at the office.'
In its reporting, the New York Times noted:
On the afternoon of Nov. 11 [Lynch] went to Brooklyn, where he settled
a title for his employer, receiving $600. This was late in the afternoon.
Soon after that he met a friend to whom he showed the money, saying he
was going to take it to the office and lock it up. Instead, he went to his
boarding house, at 124 Willoughby Street, Brooklyn, changed his clothes,
and left.
Not a trace of his movements since leaving the house has been obtained.
Mr. Dayton said yesterday afternoon that he did not suspect Lynch of
having stolen the $600 and run away with it.
"The whole thing is inexplicable to me," Mr. Dayton declared.' 05
Over the years, several auction houses have come into possession of first-year
Yankee stock certificates. 10 6 Many of these auctioneers have left up on their
website's descriptions (as well as photographs) of the pieces they sold.' 0 7

Young Lynch Still Missing., supra note 100.
His Clerk, N.Y. TIMES, Dec. 4, 1905, at 14.
106 See, e.g., Circa 1903 New York Highlanders (Yankees) Stock Certificate Scarce Unissued Example,
ROBERT EDWARD AucTioNs, https://www.robertedwardauctions.com/auction/2019/spring/1976/circa-19031o4

'05 Mr. Dayton Seeks

new-york-highlanders-stock-cerfificate-scarce-unissued-example
[https://perma.cc/V9SK-7ZH7] (selling
an "[o]riginal unissued New York Highlanders stock certificate dating from the club's 1903 inaugural
season"); 1903 New York Highlander Stock Certificate (Yankee's) Sold, ROLAND & Co.,
http://www.rolandandco.com/store/p514/1903 NewYork Highlander Stock Certificate_ o28Yankee%27s
%29_SOLD.html [https://perna.e/2RK4-6LSZ] (describing an "engraved un-issued stock certificate from the
inception of the New York Yankees").
'0' See 1903 New York HighlanderStock Certificate (Yankee's) Sold, supra note 106.
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On one website, buyers are advised that the certificate has "an ornate border
around it with a vignette of allegorical women leaning on a shield with an eagle on
top of it."' 8 Another site says:
Printed by The Broun--Green Co. of NY... [this certificate includes] a
modified engraving of the New York State Seal at top.
With a printed capital stock valuation of $100,000 and a share price of
$100, simple mathematics reveal that no more than 1,000 of these original
1903 certificates could have been sold assuming that each was made in
the amount of one share. However recent sales are noted for canceled
certificate #4 in the amount of 993 shares; certificate #5 in the amount of
570 shares; and certificate #7 for 30 shares, accounting for 60% of the
total value. Additionally[,] just two other unissued certificates were
discovered, which are #53 and #61. While the number of certificates still
examples
in existence is undetermined, based on these scant few known
10 9
it would seem reasonable to accept that they are quite rare.
The most informative site is the one run by Heritage Auctions. For a piece inits
July 31-August 1, 2014 auction, it prepared the following summary:
Baseball historians are put on notice with this remarkable find, arguably
the most important relic ever to surface from the first year of existence for
the team that would come to be known as the New York Yankees....
[T]he 1903 season is universally considered to be the birth of the New
York Yankees, America's most significant athletic franchise. Relics from
that debut season are exceedingly rare and coveted, but none that has ever
surfaced has matched the offered document. Dated "this seventh day of
November, A.D. 1903," the certificate assigns "Fivehundredandseventy
shares of the CapitalStock of GreaterNew York BaseballAssociation" to
"Henry T.Randall."
Noting that the full value of "CapitalStock" is listed at "$100,000" at [the]
center of the certificate, and [with] each share valued at "$100" as
indicated at the ornate left border, we can calculate that 1,000 shares of
New York Highlanders stock existed in 1903. As such, 570 shares would
represent 57% of the available stock, and thus majority ownership in the
franchise.
But while Randall is listed in historical records, along with John R.
Bushong, Samuel C. Worthen, Jerome H. Buck and Bernard T.Lynch as
108 GreaterNew York BaseballAssociation, SCRIPOPHILY, https://scripophily.net/grnewyobaas I .html
[https://perma.cc/U82M-MA96].
109 1903 Greater New York Baseball Association Highlanders/Yankees Unissued Stock Certificate,

- 984 24

HUGGINS & SCOTT AUCTIONS, http://augl6.hugginsandscott.com/cgi-bin/showitem.pl?itemid
[https://perma.cc/XH68-35Y5].
The Broun-Green Company (founded 1894) was a well-known New York City printer that produced
stock certificates for numerous businesses. Its history is described in Carr v. Kimball, 139 N.Y.S. 253,
255 (N.Y. App. Div. 1912).
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On December 7, 1903, Elkus filed an amendment to the team's incorporation
to
papers."1 In addition to increasing the amount of capital stock from $100,000
2
the
At
issued.1
been
had
stock
of
worth
$90,000
far,
so
that
reported
$200,000, it
end of its recitals, the amendment is signed by Randall, Farrell, and James R.
McNally" 13 and notarized by George F. Handel.'' In his attestation, Handel declares
that:
[H]e is the Secretary of the Greater New York Baseball Association, the
corporation mentioned in the foregoing instrument; that he is the
custodian of the stock book containing the names of the stockholders of
said corporation; that Henry T. Randall, James R. McNally and Frank J.
Farrell, the persons who have signed the foregoing instrument, are all the
stockholders of said corporation and that they are the holders of the entire
capital stock of said corporation issued and outstanding.' "'
Based on Handel's verification, it is obvious that both Buck and Bushong turned
in their original shares and new shares were issued to Farrell and McNally. Why
Randall did not also turn in his shares is a mystery.
Handel was one of Elkus's associates. After graduating from New York Law
7
School in 1902,' 16 he went to work for Elkus" and remained with the firm until
1911.118
"' See Unanimous Consent of Stockholders of the Greater New York Baseball Association to
Increase Capital Stock, filed with the State of N.Y., Sec'y of State, Book 109, Page 241 (Dec. 7, 1903)
[hereinafter 1903 Stockholder Consent]. This document runs two pages, not including its back cover
which certifies that the fifty-dollar amendment fee has been paid and again includes the legend of James,
Schell & Elkus. Id. A copy of this document was obtained from the New York State, Department of State,
Division of Corporations, in Albany on October 23, 2018. Email from Judith A. Herbert, Certified
Genealogist, to author (Oct. 27, 2018) (on file with author).
112 1903 Stockholder Consent, supra note 111.
113 id.
14

1 1d.
115Id.
16 See Law Students Graduate., BROOKLYN DAILY EAGLE, June 13, 1902, at 7 (listing Handel as one
of the day's graduates).
117 See MARTINDALE'S AMERICAN LAW DIRECTORY (1903), supra note 99, at 1081, 1089 (listing

both Elkus and Handel at 50 Pine Street).

at 170
"' See MARTINDALE'S AMERICAN LAW DIRECTORY 1417, 1430 (1912) (listing Elkus
Broadway and Handel at 149 Broadway). For a further look at Handel's career, see George F. Handel,
Lawyer, 83, Dies, N.Y. TIMEs, Dec. 24, 1963, at 17.
During a 1917 deposition, a man named William A. Mahr recalled Handel working for Elkus:
Q. The records of Kern County, California, disclose that on December 19, 1907, William Mahn,
or William Mahr, and a number of other people, appeared before George F. Handel, a
commissioner of deeds of the City of New York, and executed a power of attomey. (Substance
of Plaintiffs Exhibit No. 4 stated.) Are you the person who executed that document in the name
of William Mahr, or William Mahn?...
Q. There is no question in your mind about you being the person who executed that instrument?
A. Absolutely not.... Yes, I knew Mr. Handel. He was then an attorney for James, Schell &
Elkus and his office was down on Broadway, at least twenty blocks from our office.
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McNally also was one of Elkus's associates.119 After attending New York Law
School,12 ° McNally was hired by Elkus. 121 In 1908, McNally co-founded his own
law firm, dubbed Young, McNally & Hart, in Long Island City. 122 In January 1910,
however, he "was forced out of the firm on account of financial irregularities .... ,,123
Six months later, McNally disappeared amidst allegations that he had embezzled
money. 124 During a trip to Chicago, he wrote to a friend that he was going for a swim
in Lake Michigan and planned to drown himself, but did not mention this to his wife,
Irene. 125 Immediately, McNally's victims cried hoax. 126 Whatever the truth, McNally
127
was never heard from again.

Transcript of Record at 526-27, United States v. California Midway Oil Co., 279 F. 516 (9th Cir. 1922) (No.
3682), https://archive.org/details/govuscourtsca9briefsl292/pagenl49 [https'J/perma.cc/9DLS-K552].
119Little is known about McNally's life. In the 1900 U.S. census, he is listed as being eighteen, living
with his parents in Queens, and going to law school. See BUREAU OF THE CENSUS, U.S. DEP'T OF
COMMERCE, TWELFTH CENSUS OF THE UNITED STATES-POPULATION: 1900, enumeration No. 619, sheet

3 (1900) (schedule from Queens County, New York) (NARA microfilm, T623, 1854 rolls).
12 It appears that McNally left before earning his degree, for a newspaper article about him states: "He was
graduated from the public schools of Long Island City and later took a course in the New York Law School
.Missing
LI. City Lawyer Thought to be a Suicide, BROOKLYN DAILY EAGLE, July 28, 1910, at 3.
21 It is not known exactly when McNally joined Elkus's law firm. Certainly, however, he was with
it by the summer of 1903. See, e.g. https://perma.cc/3KNF-96ZR (Papers on Appeal from Motion at 8, 10
("Complaint in Action for Divorce") in Snow v. Snow, 115 N.Y.S. 1145 (App. Div. 1909) (showing that
on Aug. 18, 1903, Fannie P. Snow, who was suing her husband Elbridge G. Snow, Jr., and who was being
represented
by James, Schell & Elkus, had her complaint notarized by McNally)).
22
1

See MARTINDALE'S AMERICAN LAW DIRECTORY 629 (1909).

123Queens Lawyer Gone Leaving His Clothes, N.Y. TIMES, July 29, 1910, at 16.
124id.
121 Id. Irene's

first name was not used in news reports, however, the 1910 U.S. Census identifies her
and indicates that the couple got married in 1909. See BUREAU OF THE CENSUS, U.S. DEP'T OF
COMMERCE, THIRTEENTH CENSUS OF THE UNITED STATES-POPULATION: 1910, enumeration No. 1193,

sheet 12 (1910) (schedule from Queens County, New York) (NARA microfilm, T6234, 1178 rolls).
126 Think McNally is Not Dead., N.Y. TIMES, July 30, 1910, at 14; see also Will Appeal
to Gaynor.,
N.Y. TIMES, Aug. 3, 1910, at 4.
121 One of the last newspaper articles about McNally, printed three weeks after his
disappearance,
reported that Irene had moved out of their home in Queens and had left no forwarding address. Says He
Saw McNally., BROOKLYN DAILY EAGLE, Aug. 17, 1910, at 5.
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B. The Hilltop ParkZoning BoardHearing(1903)
128
In 1901, the National League celebrated its twenty-fifth anniversary. Founded
in 1876,129 it had vanquished a host of rivals, including both the American
30
the Players
Association, better known as the "Beer and Whiskey League,"' 13and
2
league.
131
major
sole
country's
the
League, and now stood alone as
In 1901, however, Ban Johnson, the president of a minor league known as the
Western League, changed its name to the American League, declared it to be a major
league, and began a bidding war with the National League for the country's best
players.133 After two years of intense competition, the National League capitulated
and agreed to hold a peace conference with the American League."'

128 For histories of the National League, see generally GLENN DICKEY, THE HISTORY OF NATIONAL

LEAGUE BASEBALL (1976); DONALD HONIG, THE NATIONAL LEAGUE: AN ILLUSTRATED HISTORY
& JOHN S. BOWMAN, THE NATIONAL LEAGUE: A HISTORY (1986).
(1987);
129 JOEL ZOSS
National League, BASEBALL REFERENCE, https://www.baseball-reference.con/bullpen/National_League
[ttps://perma-cc/ATK5-QQ6Y].

130
The name "Beer and Whiskey League" was a pejorative used by the more upscale National League
and referred to both the American Association's owners (a collection of brewers, distillers, and saloon
owners) and its policy of allowing alcohol to be served at its games (which, in yet another contrast to the
patrician National League, included Sundays). See generally EDWARD ACHORN, THE SUMMER OF BEER
AND WHISKEY: How BREWERS, BARKEEPS, ROWDIES, IMMIGRANTS, AND A WILD PENNANT FIGHT MADE
BASEBALL AMERICA'S GAME (2013); J. THOMAS HETRICK, CHRIS VON DER AHE AND THE ST. LOUIS

BROWNS (1999); DAVID NEMEC, THE BEER AND WHISKY LEAGUE: THE ILLUSTRATED HISTORY OF THE
AMERICAN ASSOCIATION-BASEBALL'S RENEGADE MAJOR LEAGUE (2004).

13'For examinations of the Players League, see generally CHARLES C. ALEXANDER, TURBULENT
SEASONS: BASEBALL IN 1890-1891 (2011); ED KOSZAREK, THE PLAYERS LEAGUE: HISTORY, CLUBS,
BALLPLAYERS AND STATISTICS (2006); ROBERT B. ROSS, THE GREAT BASEBALL REVOLT: THE RISE AND

FALL OF THE 1890 PLAYERS LEAGUE (2016).
The Players League was the brainchild of John Montgomery "Monte" Ward, the nineteenth century's

greatest player. Chris Bodig, Hall of Famer Jim O'Rourke: Yale Law Grad in a Blue Collar Game,
COOPERSTOWN CRED (Sept. 1, 2018), https://www.cooperstowncred.com/hall-famer-jim-orourke-yalelaw-grad-blue-collar-game/ [https://perma.cc/89J2-2E6Z]. Ward also was a lawyer, having graduated
from Columbia University's law school in 1885. John Ward, NAT'L BASEBALL HALL FAME,
https:/Ibaseballhall.org/hall-of-famers/ward-john [https://perma.cc/Z9BW-U6H3]. Following the end of
his major league career in 1894, Ward became a noted labor attorney in New York City as well as a

champion golfer. See Bill Lamb, John Montgomery Ward, SOC'Y AM. BASEBALL RES.,
https://sabr.orgfbioproj/person/2de3f6ef [https://perma.cc/K58W-M3XC]. For further reading on Ward,

see generally DAVID STEVENS, BASEBALL'S RADICAL FOR ALL SEASONS: A BIOGRAPHY OF JOHN

MONTGOMERY WARD (1998) (describing the life of Ward as a baseball player, golfer, and lawyer).
132 See 1901 The American League, THIS GREAT GAME, http://www.thisgreatgame.com/1901-history.html [https://perma.cc/WU44-7BWP].
baseball
33
' Id.See generally WARREN N. WILBERT, THE ARRIVAL OF THE AMERICAN LEAGUE: BAN JOHNSON
AND THE 1901 CHALLENGE TO NATIONAL LEAGUE MONOPOLY (2007) (discussing Ban Johnson and the
transformation of the Western League). For a profile of Johnson, see EUGENE C. MURDOCK, BAN
JOHNSON: CZAR OF BASEBALL (1982).

"' Baseball Peace Conference., N.Y. TIMES, Jan. 5, 1903, at 6 (quoting August Herrmann, the chair
of the National League's peace delegation, as saying, "[t]he National League wants peace. In obtaining it
there will be no objection on our part to have a fair, a frank, and open discussion of all the points about
which there may be a difference of opinion."). Left out of the peace conference was the American
Association, which also considered itself a major league, but which ended up being relegated to minor
league status. See generally DENNIS PAJOT, BASEBALL'S HEARTLAND WAR, 1902-1903: THE WESTERN
LEAGUE AND AMERICAN ASSOCIATION VIE FOR TURF, PLAYERS AND PROFITS (2011).
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The meeting took place at the St. Nicholas Hotel in Cincinnati on January 9-10,
1903."'1 By the time it ended, the two sides had hammered out a "peace treaty"
(more formally known as the National Agreement of 1903) that covered a host of
issues, including recognizing each other's player contracts, avoiding conflicting
schedules, and forming a three-member "National Commission" to oversee the sport
and arbitrate disputes.136 Crucially, the agreement also allowed the American League
to place a team in New York City.137
Although the National League had given in to all of the American League's
demands, Johnson still had not solved his biggest problem: Tammany Hall. Thus,
when he went searching for a place to put his newly-approved New York team,
Johnson discovered that all of the land in Manhattan was under the control of
Tammany Hall (and by extension the Giants), and it had no intention of letting the
American League have any of it. 3 '
With the 1903 baseball season scheduled to begin in just three months, Johnson
turned to the city's outer boroughs (particularly the Bronx), where Tammany Hall
held less sway.' 39 But when he did so, a new objection arose: according to the
National League's owners (led, of course, by the Giants), the peace treaty limited the
American League to Manhattan.14 ° In late January 1903, reporters cornered National
League president Harry C. Pulliam and demanded to know if this interpretation was
correct. 141 Unsurprisingly, Pulliam ducked the question:
"How about the construction of the fifth section of the peace agreement,
which permitted the American League to place a team in New York?"
[Pulliam] was asked.
"Chairman [August] Herrmann of the peace committee explained that
section thoroughly," was the reply.
"But it is claimed that the National League Club owners have construed
the wording of that section to mean that the American League can only
enjoy territorial rights on Manhattan Island ... [even though] there is
nothing in the agreement binding that body to place a club in any
particular section of New York?"
This line of questioning did not seem to suit President Pulliam and he
simply said: "I don't wish to be drawn into a discussion on this point at
the present time. I am certain that Mr. Herrmann's explanation was
135

136

See Conference is Now in Session, PrTrSBURG PRESS, Jan. 9, 1903, at 12.
Agreement in Baseball, N.Y. TIMES, Jan. 11, 1903, at 10. For a further discussion, see DAVID LEE

POREMBA, THE AMERICAN LEAGUE: THE EARLY YEARS 7-8 (2000).
137 Baseball War at an End, N.Y. TIMES, Jan. 12, 1903, at 10. ("[T]he American League insisted
on

its placing a club in this city and abandoned the idea of invading Pittsburg[h]. This evidently was accepted
as a concession .... "). As will be recalled, see supra note 58, Johnson had wanted to put a team in New
York City since starting the American League in 1901.
138 See Morante, supra note 59, at
34.
39
1 See Groundsfor Baseball, N.Y. TIMES, Feb. 8, 1903, at 17.
"4Baseball Owners Here, N.Y. TIMES, Jan. 27, 1903, at 10.
141 Id.
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perfectly satisfactory, and I see no good reason why both leagues cannot
playing schedules as provided for and have a successful
arrange their
142
season."
43
They,
By now, however, Johnson had made his deal with Farrell and Devery.
in turn, knew of a plot of land in Manhattan that Tammany Hall did not control. 'I
As a result, when reporters questioned Johnson in early February 1903 where his
new team was going to play, all he would say was that the problem had been solved:

For the first time since the invasion of the National League's New York
territory was hinted at[,] Johnson has seen fit to say something in reference
to the proposed site at Lenox Avenue and One Hundred and Forty-second
Street. Shortly after his arrival here on Friday night, Johnson said that he
had abandoned the idea of locating there, but he added that he had options
on three other sites, one of which is on Manhattan and the other two are
situated above the Harlem River [i.e., in the Bronx]....

Baseball Owners Here, supra note 140. As the reporters correctly pointed out, section five of the
did not specify where the American League's New York team had to play. In its entirety, it
treaty
peace
read as follows:
142

Fifth-The circuits of each league shall consist of the following cities:
American League-Boston, New York, Philadelphia, Washington, Cleveland, Detroit,
Chicago, and St. Louis.
National League-Boston, New York, Brooklyn, Philadelphia, Pittsburg[h], Chicago, St.
Louis, and Cincinnati.
Neither circuit shall be changed without the consent of the majority of the clubs of each league.
It is further provided that there shall be no consolidation in any city where two clubs exist, nor
shall any club transfer or release its players for the purpose of injuring or weakening the league
of which it is a member.
Agreement in Baseball, supranote 136.
The last paragraph of section five was a direct reference to the National League's recent annihilation
of the American League's Baltimore Orioles. See BURT SOLOMON, WHERE THEY AIN'T: THE FABLED
LIFE AND UNTIMELY DEATH OF THE ORIGINAL BALTIMORE ORIOLES, THE TEAM THAT GAVE BIRTH TO

MODERN BASEBALL 226-30 (1999). John J. McGraw had begun the 1902 season as the Orioles'
player-manager. See id. at 226. When he repeatedly was suspended by Ban Johnson for arguing with the
league's umpires, McGraw obtained his unconditional release from the Orioles. Id. at 227-28. He then
traveled to New York, where he agreed to become the player-manager of the New York Giants and
secretly arranged to have Andrew Freedman, the Giants' owner, and John T. Brush, the Cincinnati Reds'
owner, buy controlling interest of the Orioles. See id. at 227-30.
Freedman and Brush stripped the Orioles clean, leaving the team with just six players. Id. at 229-30.
When he realized what had happened, Johnson took control of the Orioles and borrowed players from the
rest of the league to finish out the season. See id. at 230. Brush, in the meantime, purchased the Giants
from Freedman, who got out of baseball. Id. at 231. As a result of his acquisition of the Giants, Brush sold
his interest in the Reds. See id. Johnson declared the Orioles defunct, leaving the American League in
need of a new eighth team (which soon became the Yankees). See id. Baltimore was relegated to the minor
leagues, where it remained until 1954. See id. at 261-62.
143 See supra notes 54-59 and accompanying text.
t44 Morante, supranote 59, at 35.
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"I am not at all discouraged at the turn of affairs in regard to our
negotiations for the Lenox Avenue site," said he, "and perhaps we may
locate there after all. As far as I am concerned, I gave up all thought of
securing those grounds some time ago, but my confreres look at the matter
in a different light. A proposition was made to us regarding the Curtis and
Pinckney estates on Lenox Avenue, between One Hundred and
Forty-second and One Hundred and Forty-fourth Streets, part of which
was to be leased and the remainder purchased by us. We were asked to
furnish a statement in reference to the number of persons carried by the
transportation companies to our playing grounds in other cities, and we
furnished it. We were informed that it was entirely satisfactory, but some
influence [i.e., Tammany Hall] was brought to bear on the parties who had
asked for this information and the deal did not go through."
"We were not depending solely upon that site, however, as we had secured
an option on another piece of property and it is on this [site] that we will
play during the coming season. I cannot see how a hitch can occur in this
particular deal, but for obvious reasons I feel it incumbent on me not to
make known any of our plans until everything is definitely settled.. ,
The land that Johnson was so coyly hinting at was owned by the New York

Institution for the Blind

(',NYIB")

146

and ran from 165th Street to 168th Street in the

14' Groundsfor Baseball, supra note 139.
146 In histories of the Yankees, the NYIB is at times incorrectly referred to as the "New York Institute
for the Blind." See HARVEY FROMMER, THE ULTIMATE YANKEE BOOK 22 (2017).
The NYIB was founded in 1831 and was one of the first schools in the United States to serve
blind and visually-impaired children. A Brief History of NYISE, N.Y. INST. FOR SPECIAL EDUC.,
https://www.nyise.org/apps/pages/index.jsp?uRECID=391515&type=d&pREC ID=922947

[https://perma.cc/PE96-7LMM]. In 1924, it became known as The New York Institute for the Education
of the Blind. Id. In 1986, when it began to serve children with developmental disabilities, it changed its
name to the New York Institute for Special Education. Id.
That the NYIB's land was available for lease was due to an odd set of historical circumstances:
The New York Institution for the Blind held its first class for blind children in the United States
when it opened its doors on March 15, 1832. It started out in a single room in lower Manhattan
and moved to a large estate donated by James Boorman in 1832. At the time, the [Boorman]
estate was out in the country on a site now near Ninth avenue and 34th Street....
As early as 1859 the [NYIB's] management . . . recognized that the [Boorman] site was
inadequate, but no new location was found. As a result of this delay, "civilization" threatened
to swallow the Institute. By the late nineteenth century, the once-tranquil site had trolley lines
on three sides, while an elevated railroad crossed in front of the building. The noise made it
extremely difficult to teach, for most instruction was given orally. At last, an undeveloped
35-acre site was acquired in north Manhattan around a hill then called Mount Hope (now
Washington Heights). Development was delayed by the Civil War and by a weak economy.
Eventually, it became apparent that the growth of New York City had made the land too
valuable to be used as a school. While searching for another site, some of the land was leased
out. The most unusual tenant, from 1903-1912, was a baseball team, the New York
Highlanders, which later became known as the New York Yankees.
New
York Institute for Special Education, N.Y.C. CHAPTER AM. GUILD ORGANISTS,
http://www.nycago.org/Organs[Brx/html/NYInstSpEduc.html [https://perma.cc/2ZCZ-7RJB].
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147
The Giants and Tammany Hall had not
Washington Heights section of Manhattan.

bothered to sew it up for several reasons:
But for once [former New York Giants owner Andrew] Freedman had
overplayed his hand. Tammany wasn't operating at quite its usual
strength. In the last election [1902] a reform movement [headed by
Republican Seth Low] had temporarily taken possession of City Hall.
[Richard] Croker had been ousted [as Tammany Hall's boss], and
Tammany was weakened by internal battles for power. Even Freedman
had lost his place at the table as chairman of the powerful Tammany
finance committee, which had been abolished the previous spring....
[Thus, when Freedman] concluded that there was no site above 155th
Street suitable for a ballpark, he had made a critical error ....

[To get to the NYIB's site] from downtown... took nearly an hour by
surface-bound public transportation. Although a subway station was
scheduled to be built on 168th Street, the relatively remote location of the
site explained why Freedman and his cronies had felt comfortable
stopping their land search at 155th Street.

147

The site now houses Columbia University's medical center. Robert Mcg. Thomas Jr.,

Baseball; Ty Cobb Batted Here (and Struck Out), N.Y. TIMES (Oct. 1, 1993),
https://www.nytimes.com/1993/10/01/sports/baseball-ty-cobb-batted-here-and-struck-out.html
[https://perma.cc/M5J4-FYY2]. In 1993, a small plaque, donated by the Yankees, was placed at the
location close to where home plate had been. See id. In 2018, the plaque was rededicated. Gregg McQueen,
Home in the Heights, MANHATTAN TIMES (Sept. 26, 2018), https://www.manhattantimesnews.com/homein-the-heightsmarcador-de-la-historia/ [https://perma.cc/B5NY-E636].
Although routinely described as the highest point in Manhattan, this is factually incorrect: "Officially
titled American League Park of New York, the premises were commonly called Hilltop Park, a nod
to the popularly-held but erroneous notion that the ballpark sat upon the highest point on
Manhattan Island." Bill Lamb, Hilltop Park (New York), SOC'Y AM. BASEBALL RES.,
https://sabr.org/bioproj/park/393733#sdendnotel7anc [https://perma.cc/VWA6-EM9T]. In the notes, the
source states that "[t]he highest elevation in Manhattan is actually located in nearby Hudson Heights." Id.
For a further description of the site, see Ron Selter, Hilltop Park HistoricalAnalysis, BASEBALL
ALMANAC, http://www.baseball-almanac.com/stadium/st-hill.shtmi [https://penna.cc/5985-BWK3]. As
Selter explains:
The location of Hilltop Park was at the Southwest corner of Broadway and One Hundred and
Sixty-eighth Street on the northwest portion of the island (and borough) of Manhattan in the
city of New York.
The ballpark site was quite large for its time (9.6 acres or nearly double the size of many
ballpark sites of that era), and the south portion of the land plat was used for the parking of first
carriages and later automobiles. The shape of the land plat was a large trapezoid with right
angles at the site's northeast and southeast corners.... The left field foul line ran mostly North
to South and was parallel to Fort Washington Road (the western boundary of the park). The
left field foul line would, if extended about twenty additional feet, have intersected One
Hundred and Sixty-eighth Street at less than 90'. The right field foul line would, if extended,
have intersected Broadway (the western boundary of the park) at more than 90'.
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The [NYIB's] location was also considered virtually unbuildable. [The
Philadelphia newspaper] Sporting Life stated that there was not "a level
spot ten feet square on the whole property." The site measured nearly 800
feet by 600 feet, and the barren, rocky outcrop was dotted with massive
boulders and dead trees and cleaved by deep gullies. A fetid pond ran the
length of the eastern side.
But what seemed unbuildable to Freedman was precisely what made the
site attractive to [Farrell and Devery and their allies]. The site offered
them a consummate opportunity to indulge in honest graft in its purest
form. Site preparation alone would require the rearrangement of hundreds
of tons of rock and soil before a single nail could be driven to erect the
stands. And [the team's front man Joseph] Gordon had already used his
political connections to acquire all the necessary permits. The project
would have to be rushed to completion in less than two months, and
[everyone aligned with Farrell and Devery] looked forward to tapping into
148
the huge construction contract.
On March 24, 1903, an article in the New York Times laid out the details of the
Yankees' deal:
A lease recorded in the Register's Office yesterday shows that the rental
to be paid for the American League baseball park at Broadway and One
Hundred and Sixty-fifth Street will be $6,000 for the first year, and will
increase regularly throughout the ten-year term, the amount to be paid for
the last year being $11,000.
The lease was made by the New York Institution for the Blind to James
R. McNally and was assigned by the latter to the Greater New York
49
Baseball Association. 1
Incensed at having been outmaneuvered, the Giants and their political supporters
fought back by claiming there was a sudden and urgent need for new streets on the
very spot the Yankees planned to build. 5 ° When the issue reached the local zoning
board on March 31, 1903, Elkus forcefully presented the Yankees' case:
Borough President Jacob A. Cantor and the other members of the
Washington Heights Board of Local Improvements gave a public hearing
in the City Hall yesterday to the property owners of the Washington
Heights district in regard to the advisability of cutting new streets through
the property recently leased by the Greater New York Baseball Club for a
baseball park.
There were two petitions presented to the board, one of which asked that
One Hundred and Sixty-sixth, One Hundred and Sixty-seventh, and One
Hundred and Sixty-eighth Streets be cut though from Eleventh Avenue to
supra note 8, at 11.
Rent for Baseball Grounds., N.Y. TIMES, Mar. 24, 1903, at 10.
150 Lamb, supra note 147.
148 STOUT & JOHNSON,
149
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Fort Washington Road. The other favored the locating of a baseball
grounds there, and as each of the documents bore the signatures of several
property owners, the board decided to defer definite action in the matter
and gave the legal representatives of both sides one week in which to
submit additional papers in the case.
Ex-Assistant District Attorney David Welch represented the property
interests which are not in favor of allowing the American League to locate
on Washington Heights, and [l]awyers John M. Bowers and Abram I.
Elkus presented the counter[-]petition and appeared in behalf of the New
York Institution for the Blind and the Greater New York Baseball Club
respectively.
Lawyer Elkus in opposing the opening of the streets said he had a petition
signed by 120 owners of property in the neighborhood. He claimed there
was no immediate necessity for the proposed streets and that such action
would deprive the Blind Asylum of a source of revenue from hitherto
unimproved property on which it had been paying taxes for nearly forty
years. He produced a map and showed that the streets if opened up would
only lead to a boundary wall surrounding part of the charitable
institution's buildings. The baseball people, he said, would open up One
Hundred and Sixty-eighth Street, so that there would be a good
thoroughfare there leading to and from the station of the underground
railroad at that point. The park would not attract disorderly crowds or
depreciate property. The sale of intoxicating liquors would not be
permitted within the grounds which would be surrounded by a high fence
kept free of advertising and posters. The new baseball organization, he
said, had already spent some $40,000 in improving and leveling the site
which had been leased for ten years from the New York Institution5for the
Blind, whose other holding abutted on two sides of the new park.' '
Another newspaper added: "Abram I. Elkus asserted that the street-opening
scheme was a plot hatched by the National League to keep the New York team of
the American League out of the city. Mr. Elkus argued that there was no need for the
52
new streets, as the neighborhood was sparsely populated ....
Nine days later, the Improvements Board voted, 4-3, against the Giants' petition,
with the majority agreeing with Elkus "that there was no immediate necessity for
,,153 In the meantime, the Yankees had kept
[the proposed] street openings ....
construction going at the site. As a result, on April 30, 1903, they christened their
new home,54dubbed Hilltop Park by the press, with a 6-2 victory over the Washington
Senators.
151
152

BaseballPark Hearing., N.Y. TIMES, Apr. 1, 1903, at 16.
FightingBan Johnson, BALT. SuN, Apr. 1, 1903, at 9.

' No Streets Through Baseball Grounds., N.Y. TIMEs, Apr. 10, 1903, at 10 (reporting that "Borough
President Cantor and Alderman [James C.] Myers [actually "Meyers"] voted in favor of the petition, while
Aldermen [John L.] Florence, [John C.] Klett, and [Elias] Goodman [voted against it]").
"' See Baseball's Big Crowd, N.Y. TIMES, May 1, 1903, at 7. Because of the delay in finding and
leasing the site, the stadium was only partially ready for its grand opening:
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C. Norman Elberfeld's Injunction (1903)
As part of the 1903 peace treaty, various players who had jumped leagues were
156
55
One such player was Norman A. Elberfeld.
returned to their original teams.
A fiery competitor, Elberfeld, nicknamed "Kid," was one of the best shortstops
in baseball.' 57 Late in the 1902 season, he had jumped from the American League's
58
being sent back to Detroit, the Tigers in June
Detroit Tigers to the Giants.' After
159
Yankees.
the
to
1903 traded him
60
Upon learning of the trade, the Giants demanded that Ban Johnson reverse it.'
a
When he refused, they marched into New York State Supreme Court and obtained
6
'
Yankees.'
the
for
playing
from
Elberfeld
temporary injunction that prevented
At a hearing five days later, Elkus succeeded in getting the injunction lifted:
The temporary injunction obtained in the New York Supreme Court by
the New York National League Club, restraining Norman Elberfeld, the
short stop, from playing with the New York American League Club, was
dissolved July 15 on a stipulation among the lawyers in the case....
DeLancey Nicoll appeared for the New York National Club, while Abram
I. Elkus represented the New York Americans. Mr. Nicoll told Justice
[Samuel] Greenbaum, who heard the argument, that he was not ready to
go on, as Mr. Elkus, he said, had Introduced new matter into his papers
which the Nationals were anxious to reply to. He, therefore, asked for an
adjournment. Mr. Elkus opposed this, saying that Mr. Nicoll was not
acting in good faith, and that the New York Americans were being
deprived of Elberfeld's services every day that the injunction continued.

"I will grant you the adjournment," said Justice Greenbaum, "If you will
consent that the injunction be dissolved until you are ready to be heard.
As the matter now stands, I would unhesitatingly dissolve it on the
argument, but I am willing to accord you the further hearing you desire."
Mr. Nicoll demurred at first, but finally agreed to the Court's proposition,
and the matter went over until July 20.162

155 See Agreement in Baseball,supra note 136.
156 Id.
157 For a profile of Elberfeld, see Terry Simpkins, Kid Elberfeld, SOC'Y AM. BASEBALL RES.,
https://sabr.org/bioproj/person/f51 f274d [https://perma.cc/4EC7-USLG] (describing Elberfeld as having
a "throwing arm [that] was 'cyclonic.' and a personality that made him "fearless in turning the double
play" and "getting hit by close pitches").
158

Id.

159 New York Gets Him, BUFFALO TIMES, June 9, 1903, at 10.
60 See BaseballPeace Upset, N.Y. TIMES, June 26, 1903, at 10.
161See Elberfeld Enjoined., BOS. GLOBE, July 11, 1903, at 8 ("New York, July 10-Judge [Charles
H.] Truax of the supreme court granted a temporary injunction today to the New York National league
club restraining shortstop Elberfeld from playing with the New York American league team. The
injunction is returnable next Wednesday ... ").
62 Francis C. Richter, The Legal War Develops Rapidly., SPORTING LIFE, July 25, 1903, at 3.

2019-202

AURA 11. ELKLJS

days aer h ring townrs
the Natia
ra lote inMantn ~I rxwht tured ut to be
ianJ emrgd Elberf 's case wa over:
Aer
eetig adoed Prs
tod n (Iwwords. Th matter~
consdd ii i

0oiiono

Iefeto New York
pec amog rga[d

P
d
oaig benR thoouhl

1e
eaue
by Dettwas

prlbsc

gu ghre d:
issc o

1mrto

un
and cae

Iat Ih

a basell

asinmu of Nrma
novoato or brec d f1

dege

{;

Nonnai A. Kid"
erds Aei cn
obacco (opao
basebal card (909 (ourlsyd f hibrr ofCgs)

KENTUCKY LAW JOURNAL

Vol. 108

D. The Hudson Marines ContractCase (1907-09)
65

In 1906, the Hudson Marines, a member of the Hudson River League ("HRL"),'
167
When the Marines demanded
sold pitcher Joseph V. Garrity'" to the Yankees.
168
To
payment, the Yankees refused because Garrity had failed to make their team.
rule
baseball
support their argument, the Yankees claimed there was an "unwritten" 1 69
for them.
that gave teams a right to try out players without having to pay
Commission. 7 '
National
the
with
Dissatisfied, the Marines filed a grievance
1
When it sided with the Yankees, ' the Marines sued the Yankees in New York State
Elkus turned the matter over
Supreme Court for the full purchase price: $1,071.32.172
173
appeal.
on
and
trial
at
lost
who
Proskauer,
to
165

See

Hudson

reference.com/bullpen/Hudson

https://www.baseballREFERENCE,
BASEBALL
League,
RiverLeague [https://perma.cc/7R9F-L6X5]. The HRL was founded in

River

1903 as a "D" minor league (organized baseball's lowest classification), became a "C" minor league in

1904, and folded in 1907. ROY KERR, BIG DAN BROUTHERS: BASEBALL'S FIRST GREAT SLUGGER 141

(2013) (Brouthers was the HRL's one true star); see also Hudson League Has Disbanded,MORNING STAR
(N.Y.), June 21, 1907, at 5.
The Marines won the HRL's pennant in 1905 and were tied for third, with a 12-12 record, at the time ofthe
league's demise. See Hudson River League, supra; see also P.S. Luchter, ProfessionalBaseball in Hudson,
LUCKY SHOW, http-//www.luckyshow.org/baseball/HudsonMarines.htm [https://permaccAN2N-RHYU].
The Marines' name paid homage to the city of Hudson's long involvement in seafaring. See RICHARD
WORTH, BASEBALL TEAM NAMES: A WORLDWIDE DICTIONARY, 1869-2011 135 (2013).

166Garrity played in the minor leagues from 1903 to 1911, compiling a lifetime record of 28-25. See Joe

Garrity, BASEBALL REFERENCE, https'J/www.baseball-reference.com/register/player.fcgi?id=garritOOlijos
[https://perma.cc/Y2HM-3UQQ]. His best year was 1910, when he went 18-8 for the Altoona Rams, a
member of the Tri-State League, a "B" league. Id.
167 See Big Leaguers Now., BUFFALO MORNING EXPRESS, Sept. 8, 1906, at 11; see also Garrity
Marries Girlfrom Albany, ELMIRA STAR-GAZETTE (N.Y.), July 19, 1910, at 8 ("Manager Hank Ramsey
... turned [Garrity] over to the New York Highlanders from his Hudson League team in 1906.").
161 See Baseball Laws Won't Do., WASH. POST, Oct. 27, 1909, at 9.
169 Id. Baseball's customs are referred to as its "unwritten rules." See Matthew Ritchie, Why Major

League Baseball's Unwritten Rules2 Need to Go, JOHNS HOPKINS NEWSL. (Apr. 26, 2018),

https://www.jhunewsletter.com/article/ 018/04/why-major-league-baseballs-unwritten-rules-need-to-go
[https://perma.cc/E75U-92D8]. Most of these rules relate to player conduct, and over the years numerous
attempts have been made to write them down. See, e.g., ROSS BERNSTEIN, THE CODE: BASEBALL'S
UNWRITTEN RULES AND ITS IGNORE-AT-YOUR-OwN-RISK CODE OF CONDUCT (2008); PAUL DICKSON,
THE UNWRITTEN RULES OF BASEBALL: THE ETIQUETTE, CONVENTIONAL WISDOM, AND AXIOMATIC
CODES OF OUR NATIONAL PASTIME (2009); JASON TURBOW & MICHAEL DUCA, THE BASEBALL CODES:
BEANBALLS, SIGN STEALING, AND BENCH-CLEARING BRAWLS: THE UNWRITTEN RULES OF AMERICA'S
(2010).
PASTIME
70
1 See Joe Garrity's Case., COLUM. REPUBLICAN (N.Y.), Mar. 1, 1907, at 8.
171See GreaterNew Yorks Win Case., N.Y. TIMES, Mar. 5, 1907, at 6.
172 See Hudson Sues for Garrity Money, MORNING STAR (N.Y.), Aug. 5, 1907, at 8 ("Judgment was
stayed by payment of costs on Thursday and the answer will be served and [the] case tried out in
October."); see also Hudson Baseball Ass'n v. Greater New York Baseball Ass'n, 111 N.Y.S. 1124, 1124
(N.Y. App. Div. 1908), aff'd, 89 N.E. 1102 (N.Y. 1909). The lawsuit was not unexpected, as the Marines
had made it clear that they planned to take the case to court if the National Commission ruled against

them. See Joe Garrity's Case., supra note 170.
173See Hudson BaseballAss 'n, 89 N.E. at 1102. While Elkus is listed as co-counsel, see id, Proskauer
handled both the trial and the appeal:
A case of much local interest was argued in the Court of Appeals Tuesday...
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Although the case generated no written opinions, the Court of Appeals'
affirmance received wide press coverage, with the Washington Post exclaiming:
The court of appeals today gave the cast-iron, self-created laws that
govern professional baseball and baseball players a final knockout in a
decision against the New York American League team. The court
affirmed the decision of the lower courts, granting the Hudson baseball
club a judgment for $1,000 and costs against the Greater New York
Baseball Association.
The action was the result of the sale of Pitcher Joseph Garrity, of the
Hudson team, to the New York American League team. Garrity was given
a "tryout," which covered a period of 34 days. Then he was released.
Although the New York team had contracted for Garrity, it contended that
the pitcher was never in its employ, and a "general custom" in professional
baseballdom gave the managers the right to give a player a trial after he
was purchased and to let him go, despite the contract, if he failed to make
good. The Hudson team contended that as long as the New York team
took Garrity it ought to pay for him and the court of appeals thinks the
74
same way.'
Following the Court of Appeals' decision, the case returned to the Supreme
Court. In a detailed follow-up story, the Wilkes-Barre Evening News recounted the
case's journey through the judicial system:
At Troy, Saturday, Supreme Court Justice [Wesley 0.] Howard finally
closed up the suit of the Hudson Baseball Association again [sic] the New
York Americans, which arose over the sale of Pitcher Joe Garrity ....
Garrity was sold to New York by Hudson for $1,000, but was returned[,]
the New York leaders claiming that he did not show major league form.
Hudson brought suit against the Highlanders. Justice Howard held that the
contract in the base ball [sic] season of 1907 was not one conditioned on
a trial of Pitcher Garrity, but was a final agreement. He also said the court
would take judicial notice of the fact that a contract of the kind in issue is
only for the sale of the player's services and is not in any sense the sale of
a human being or an infringement of personal liberty....
[Howard's] position has been sustained in both of the upper courts and the
judgment of $1,000 in favor of the Hudson association stands. Justice

. . . by William W. Chace ... of this city, on behalf of the respondent, and by Joseph M.
Proskauer, of the firm of James Shell [sic] & Elkus, of New York, for the appellant. it will be
remembered that Mr. Proskauer was the attorney who tried the case for the New York club
before Judge Howard ....
All seven judges were sitting on the bench and manifested considerable interest in the novel
questions raised by this appeal, and their decision will be awaited with much interest.
Baseball Case Argued in Albany, COLUM. REPUBLICAN (N.Y.), Oct. 15, 1909, at 3.
174Baseball Laws Won 't Do., supra note 168.
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Howard's175decision is one that will cause all base ball [sic] owners to begin
to think.
Many years later, Proskauer in his autobiography chalked up the Yankees' loss
to small town self-interest:
There was a hectic case which I tried in Hudson, New York, for the
Greater New York Baseball Association, in opposition to a claim by the
Hudson Baseball Association for the purchase price of a pitcher to our
client. Our defense in effect was breach of warranty; that the pitcher didn't
know an incurve from an outcurve, and that we had a right to return him
as unsatisfactory after a period of trial. I thought I was getting on pretty
well the first day and the local paper the next morning described the
proceedings in the courtroom in baseball terms, with me in the box
pitching for the defendant, and the local district attorney, who represented
the plaintiff, throwing fast ones for the Hudsons. My adversary and I had
striven mightily all morning and we went out together for lunch. Over the
coffee he told me confidentially: "You seem to be a good fellow and I
rather like you. You have done very well, but don't have any false hopes.
Every man on that jury knows that if I win this case, we'll have a
professional baseball team in Hudson this spring; but if I lose, we won't."
Suffice it to say there was a professional baseball team in Hudson that
spring.

176

'71 Sale of Garrity Has Been Cleared by the Courts, EVENING NEWS (Pa.), Nov. 10, 1909, at 8
(paragraphing altered for improved readability).
176 PROSKAUER, supranote 26, at 35-36. Proskauer does not explain what he meant when he described
the case as "hectic."
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Elkus initially filed a demurrer to Gordon's complaint, which the courts twice
rejected.'7 9 In May 1909, while the appeal of the second denial was being heard, the
New York Sun explained to its readers what was going on:
Gordon's complaint alleges that he conceived the idea of having a team
to represent New York city in the American League and entered into
negotiations with various persons. Among them was Frank Farrell.
Gordon says the agreement was that he should get suitable grounds, hire
players and manage the club.
Gordon says that Farrell was to advance the money and that the business
and profits of the enterprise were to be divided between them after the
money Farrell had invested had been repaid to him. The association was
stocked at $200,000 and Gordon says he was to get half the stock. He says
that after he had managed the team from 1903 to 1907 Farrell told him
that he had been advised that it would be better for Gordon to be
vice-president and Farrell president, and that immediately thereafter
Gordon's name was removed as president from the stationery. Gordon
declares that Farrell has concealed from him all the facts in regard to the
distribution of stock and has secretly issued it to himself.

Gordon accordingly asks for an accounting of the business and profits and
for a discovery and inspection of the books, for a decree that he is the
owner of one-half of the business, privileges, franchises, &c., for a
receiver for the stock and business pending the action and for an
injunction restraining Farrell from disposing of the business or capital
stock and enjoining Farrell from declaring or receiving any dividends.
Farrell contends that the judgment against him should be overruled
because the complaint states two causes of action, one in equity for an
accounting and one at law for services. Furthermore, while the suit is
brought against both Farrell and the association the action for an
accounting affects only Farrell, while the action for services rendered
affects only the association. It is maintained that the Greater New York
Baseball Association cannot be joined as a proper party in order that
80
Gordon may obtain a complete adjudication of his rights.
With the courts unwilling to dismiss Gordon's lawsuit, Elkus in July 1909 finally
filed an answer to Gordon's complaint. The New York Times summarized it as
follows:
Answer was filed yesterday by Frank J. Farrell and the Greater New York
Baseball Association, through counsel, to a suit brought recently by
Joseph Gordon for one-half of the profits of the club after the original
179 See Gordon v. Farrell, 114 N.Y.S. 1128, 1128 (N.Y. App. Div. 1909); Gordon, 118 N.Y.S. at 1109.

Neither of these decisions are accompanied by written opinions.
"0 Farrell'sBaseball Profits, supra note 178.
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investment shall have been paid off. Gordon says it was he who practically
organized the club, and that he was President.
In the answer of yesterday it is asserted in substance that Gordon was
simply a friend of Farrell's, and was permitted to assist the owner in small
details, in return for which Mr. Farrell permitted him to style himself
"President," and gave him the run of the grounds until Gordon made
himself a nuisance, when he was ordered away. All of Gordon's other
claims are denied-"'
In November 1911, after more than two years of discovery, the case finally came
to trial before New York State Supreme Court Justice Henry Bischoff, Jr.182 To refute
Gordon's claim, Elkus had numerous witnesses testify, including himself:
Byron Bancroft Johnson, President of the American Baseball League;
Frank J. Farrell, President of the New York American League Baseball
Club; Joseph R. Vila, a sporting editor, and Abram I. Elkus, Farrell's
attorney, were witnesses for the defense yesterday in Joseph Gordon's suit
against Mr. Farrell for an accounting of the profits of the New York
American League Club and for one-half of the club's stock. All denied to
Supreme Court Justice Bischoff, who is hearing the case, Mr. Gordon's
story that he was Mr. Farrell's equal partner.

According to Elkus and Farrell, all Gordon was to get was determined in
1907, when Farrell offered him the dividends on $10,000 worth of stock,
without the power to transfer or vote the stock. Both testified that Gordon
was made a dummy President of the club at first, because Farrell, being
known as "a racing man," did not want to appear as sponsor for the club,
and because Gordon begged to be made President to benefit his coal
business. He had lost his position as Deputy Superintendent of Buildings,
and needed popularity to make his coal business profitable enough to give
him a livelihood, Farrell said he told him.

Mr. Vila said he met Gordon in the Winter of 1907, and Gordon told him
he was going to sue Farrell for 20 or 25 per cent of the stock of the club.
He told Vila he had no definite agreement, but that he thought he was
entitled to that amount. In the Spring of 1908 Vila met Gordon again and
Gordon said he had brought suit for 50 per cent of the stock. Vila said he
FarrellDenies His Claims., N.Y. TIMES, July 16, 1909, at 14.
See Deny Gordon 's Claim to BaseballStock, supranote 177; see also FarrellDenies His Claims.,
supra note 181 (noting that Gordon filed an answer over two years before trial started). This was one of
the last cases Justice Bischoff presided over. Compare Gordon v. Farrell, 142 N.Y.S. 491,491 (N.Y. App.
Div. 1913) (stating that Justice Bischoff wrote the opinion for the case), with Justice Bischoff Plunges to
Death, N.Y. TIMES, Mar. 29, 1913, at I (noting that Justice Bischoff died in 1913). In 1913, he was killed
when he fell 150 feet down a courthouse elevator shaft. Id; see also Henry Bischoff, Jr., FIND AGRAVE,
's'

182

https://www.findagrave.com/memorial/22383130/henry-bischoff [https://perma.cc/X326-RTJU].
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writing is introduced in evidence for or against the contract as claimed,
and so far therefore the matter is even balance. Resort being had to the
probabilities, they are found to be against the plaintiffs contention, and
the conclusion is reasonably inevitable that he has not discharged his
burden of establishing the fact of the contract by a preponderance of the
evidence....
The plaintiff was at the time of the making of the alleged contract a builder
of experience, and a merchant of many years' standing for some years
before he had filled the important office of deputy superintendent of
buildings in the city of New York. Is it credible readily, is it likely, that a
person of affairs, such as the plaintiff showed himself to be, would enter
upon an enterprise with another ... without some memorandum at the
outset from which the relations and interests of the parties would appear?
Is it reasonable to believe that during the four years between the time of
the making of the alleged contract and the time when the plaintiff's
association with the enterprise ceased there would not have been a record
of some kind to corroborate the plaintiff's claim of a contract of
partnership or joint venture, if it was in fact entered into?...
Is it not more in harmony with the probabilities that the plaintiff,
entertaining a high estimate of the value of his services to the defendant,
suffered his recollection to become subservient to his hopes and wishes,
and so unconsciously distorted desultory conversations with the defendant
into a positive understanding of a business compact of the kind he
contends for?...

I am not persuaded by the evidence that any contract of partnership or
joint venture was executed between the parties as alleged in the complaint,
and therefore direct a dismissal of the complaint upon the merits, with
costs. 86
F

Re-incorporationof the Team (1913)

In March 1910, the NYIB put the land underneath Hilltop Park up for sale,
meaning that the Yankees would have to be out by the time their lease expired in
May 1913.187 Anticipating this development, Farrell had gone ahead and paid
186 Gordon, 142 N.Y.S. at 491 (paragraphing altered for improved readability). For a further look at the case,
see Bill Lamb, Joseph Gordon, SoC'Y AM. BASEBALL RES., https'//sabr.org/bioproj/person/871702c7
[https://perma.cc/9W64-BKGX].
187See Yankees to Move, N.Y. TRIB., Mar. 12,1910, at 1. In describing the NYIB's plans, the Tribune wrote:

The property is to be cut up into about one hundred and fifty city lots. The entire plot of ground
now used as a baseball park by the team of the New York Americans is offered for sale for
$1,700,000.
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$250,000 for a large tract of land next to the Harlem River Ship Canal, where he
88
planned to build a state-of--the-art ballpark.'
Located at Broadway and 221st Street, in the Kingsbridge section of the Bronx,
89
the site was roughly 50 blocks to the north of Hilltop Park.' But with a subway stop
at Broadway and 225th Street, the public was promised that a trip to the Yankees'
new home from mid-Manhattan would take just seven minutes longer than the
current ride.' 90
Although Farrell initially announced that the new ballpark would open on July 4,
T
1911, this date soon was pushed back to April 1912.' ' When it became obvious that
it would not be ready in time for the 1913 season, Farrell asked9 the Giants to let the
Yankees take up residency at the Polo Grounds for one year.' In April 1911, the
93
Polo Grounds had suffered a devastating fire.' When the Yankees learned the news,
they immediately opened Hilltop Park to the Giants despite the teams' past
95
to return the favor.'
differences.' 94 Deeply appreciative, the Giants now were quick
The Yankees played their last game at Hilltop Park on October 5, 1912.196 As
the team dropped the name "Highlanders"
part of their move to the Polo Grounds,
'1 9 7
"Yankees."
the
became
and officially
1913, and
The Yankees' first game at the Polo Grounds took place on April 17,
198
In a long
resulted in a 9-3 drubbing at the hands of the Washington Senators.

New York "fans[,]" who have seen many thrilling baseball duels fought out on the present park
grounds, will have the unusual pleasure, if they are so inclined and have the necessary cash, to
see games of baseball between American League teams played on plots of ground which they
have selected as building lots.
Within a year or two, it is thought that where once noted ball players were wont to romp on the
diamond and knock out "homers" across the fence, large apartment houses and private
dwellings will rear their heads.

Id.
sBig Investments Indicate the Prosperityof Baseball., SUN (N.Y.), Oct. 1, 1911 (3d ed.), at 12.
189 See Farrell'sNew Ball Park, N.Y. TIMES, Nov. 12, 1911 (Sporting Section), at 9.
190 Id.
191 American League Well Fortified, MONTGOMERY TIMES, Apr. 6, 1911, at 8 ("Frank Farrell
expect[s] to... out-shine everybody.., in the new plant... the Yankees [are] erecting in the Bronx. It
was originally planned to open... July 4, but owing to some vexations that delayed the contractors it will
not be finished until the beginning of the 1912 race.").
192See Yankees Will Play on Polo Grounds, N.Y. TIMES, Jan. 23, 1913, at 9.
193See Polo Grounds Swept by Fire, N.Y. TIMES, Apr. 14, 1911, at 1.
94 See American League's Offer., Bos. GLOBE, Apr. 14, 1911, at 9 ("Frank Farrell, president of the
Americans, who spent last night at Atlantic City, called [team secretary Thomas G.] Davis on the telephone
this morning and told him he had offered the grounds to the homeless Giants, and asked him to go to New
York at once to help out the Nationals."). Within hours, the Giants accepted Farrell's offer. See Giants May
Secure New Ball Grounds;Play Now on Hill Top, EvENING WORLD (N.Y.), Apr. 14, 1911, at 1.
195 See Yankees Will Play on Polo Grounds, supra note 192.
196 APPEL, supra note 56, at 61.
197See id.
199 See Chance'sMen Drop Opener,CHI. DAILY TRIB., Apr. 18, 1913, at 17. The headline's "Chance's Men"
refers to the fact that Frank L. Chance, better known as the "Peerless Leader," was making his debut as the
Yankees' new player-manager, although injuries kept him out of the day's line-up. See Gregory Ryhal, Frank
Chance, SOC'Y AM. BASEBALL RES., https'//sabr.org/bioproj/person/21604876 [https://permaccV6CW-DQ7K].
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First, to assemble a large enough piece of land, Farrell had been forced to buy
numerous small plots. As the New York Times reported in November 1911, in an
obvious reference to Elkus, clearing all of the titles had taken months:
The work was originally started last Spring, but was held up because of
complications which arose over the property rights. Mr. Farrell's
attorneys have now settled everything satisfactorily, and the construction
so that the park will be finished by... June or July [1912]
will be rushed,
202
at the latest.

Second, once work began, it was discovered that the land required much more
significantly increasing the time and money needed to
fill than had been anticipated,
20 3
project.
the
complete
The third and most serious difficulty involved Spuyten Duyvil ("Spouting
Devil") Creek, which ran through the property on its way to the Harlem River. When
24
the Yankees sought permission to reroute it, the local community, already leery
about having a ballpark in its backyard, objected so much that the Yankees were
'2 5
As a result, "[l]ittle more was heard of 2the
"forced... to abandon the project.
6
and Big Bill Devery had left baseball.
Farrell
projected ballpark until well after
According to an article in the New York Times, the Yankees' move to the Polo
Grounds required the team to be re-incorporated:
The Greater New York Baseball Club of the American League, the official
title of President Frank J. Farrell's local baseball team, was incorporated
under a new name at the offices of the Secretary of State in Albany
yesterday. The new corporation is named the American League of
Baseball Club of Manhattan, and is capitalized at $300,000.
The names of the incorporators are William P. Coe, Russell H. Kittel, and

Henry Van Arsdale, Jr., with offices at 21 West Eleventh Street. Mr. Kittel
is an attorney with offices at 170 Broadway.
Mr. Kittel was out of the city last night and no statement could be obtained

from him concerning the reorganization. It is understood, however, that it
was necessary to reorganize the New York American League Club under
a new name to overcome a legal technicality in relation to the club's
temporary occupancy of the Polo Grounds next Summer, pending the
construction20 7of Mr. Farrell's new baseball park at 225th Street and
Broadway.

It is highly doubtful that the move from Hilltop Park to the Polo Grounds required
the Yankees to be re-incorporated. Indeed, the 1903 incorporation papers allowed
202 Farrell'sNew Ball Park., supra note 189.
203 See Yankees" New Park, N.Y. TIMES, Aug. 20, 1912, at 7.
204 See Plansfor Yankee's Home., N.Y. TIMES, July 31, 1913, at 8; STOUT & JOHNSON, supra note 8, at 59.
205 See id. at 59.
206 REISLER, supra note 9, at 228.
2107Yankees Reincorporated.,N.Y. TIMES, Jan. 22, 1913, at 12.
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the team to operate anywhere in the world.218 Thus, it is probable that Farrell and
Elkus simply decided that the move to the Polo Grounds was as good a time as any
to do some corporate housecleaning.
While the New York Times got most of the reorganization's details correct, it
stumbled on both the team's old and new corporate names, the latter of which was
the "American League Base-Ball Club of New York, Inc."2" The Times also failed
to mention that, once again, the incorporators (i.e., shareholders)-William P. Coe,
210
Henry Van Arsdale, Jr., and Russel H. Kittel-were Elkus shills.

Coe was an accountant for a company that regularly hired Elkus to file
"
involuntary bankruptcy petitions.21
' In contrast, Kittel, whose first name was Russel
(not "Russell"), and Van Arsdale were junior lawyers in Elkus's firm. 2 12
208 1903 Incorporation Certificate, supra note 90, at T 13 (giving the team the right to "conduct any

or all of its business... in the state of New York and in any other states[,] territories or dependencies of
the United
States or in any foreign country.").
2 9
" See Certificate of Incorporation of American League Base-Ball Club of New York, Inc., filed with
State of N.Y., Sec'y of State, Book 426, Page 4 (Jan. 21, 1913) [hereinafter 1913 Incorporation
Certificate]. This document runs seven pages, not including its back cover, which certifies that the $150
organization fee has been paid and includes the James, Schell & Elkus legend (with the firm's current
address written in by hand). Id. A copy of this document was obtained from the New York State
Department of State, Division of Corporations, in Albany on October 23, 2018. See Email from Judith A.
Herbert, supra note 111.
210See 1913 Incorporation Certificate, supranote 209, at 7.
211 Coe worked for the Corporation Surety Company ("CSC") of Manhattan. World War I Draft
Registration Card of William Patrick Coe, https://www.ancestry.com/search/collections/wwldraft/
[https://perma.cc/3JGP-Q8EQ] (search "William Patrick Coe" in search bar; then follow "View Record"
hyperlink for "William Patrick Coe, Birth Date 15 Jan 1881"). As a surety, CSC wrote performance bonds.
Whenever one of its customers ran into financial trouble, CSC would pay the creditors and then seek to
recover whatever it could in court. Coe, having the most familiarity with the debt, would be named by
Elkus as CSC's corporate representative. See, e.g., Bloom & Sturman., N.Y. TIMES, Apr. 6, 1910, at 12
(Coe listed as a $50 creditor of Bloom & Sturman); J.Deshel & Co., N.Y. TIMES, May 4, 1910, at 18 (Coe
listed as a $50 creditor of J. Deshel & Co.); M. Ginsburg & Co., N.Y. TIMES, Apr. 28, 1910, at 18 (Coe
listed as a $500 creditor of M. Ginsburg & Co.); Racefor a Receiver., N.Y. TIMES, Dec. 22, 1907, at 3
(Coe listed as a $200 creditor); Receiverfor Haas Bros., N.Y. TIMES, Nov. 16, 1907, at 6 (Coe listed as a
$40 creditor); Roth & Appel., N.Y. TIMES,Jan. 21, 1908, at 9 (Coe listed as an $8 creditor of Roth &
Appel); Spitzer & Harris., N.Y. TIMES, Nov. 20, 1909, at 18 (Coe listed as a $75 creditor of Spitzer &
Harris). For a further discussion of the underlying mechanics, see generally Evans Holbrook, A Surety's
Claim Against His Bankrupt PrincipalUnder the Present Law, 60 U. PA. L. REv. 482 (1912) (describing
the surety's position as being the "debtor of the creditor, and the creditor of the debtor").
An obituary for Coe has not been located. However, Ancestry does contain his probate file. See File
No. 1803-1937, https://search.ancestry.com [https://perma.cc/CY5H-3S82] (search "William Patrick
Coe" and birth year "1881" in search bar; then follow "New York, Wills and Probate Records,
1659-1999" hyperlink for "Name: William P Coe Death: New York, USA") (indicating that Coe's will
was accepted for probate on October 2, 1937).
212 No source indicates when Kittel began working for James, Schell & Elkus, however, he clearly
was on its payroll by 1912 as he is listed, along with Proskauer, as appellant's co-counsel in a case.
Wimpfheimer v. A.T. Demarest & Co., 137 N.Y.S. 908 (N.Y. App. Div. 1912). Kittel remained with the
firm until 1915, when he opened his own practice. See MARTINDALE'S AMERICAN LAW DtRECTORY 1145
(1916) (showing Kittel's office now being located at 505 Fifth Avenue).
Van Arsdale, on the other hand, was hired by Elkus directly out of law school. See PRINCETON
ALUMNI WKLY., May 21, 1913, at 633 (under "Class of 1910") ("Henry Van Arsdale is in the law offices
of James, Schell and Elkus, 170 Broadway, New York City, having completed his course at the New York
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Although the team's capitalization was increased to $300,000, each share
213
And while 3,000 shares now were
remained valued at one hundred dollars.
authorized,4 only ten were issued: four to Coe, three to Kittel, and three to Van
Arsdale.

21

The Times also failed to identify the team's new directors. In addition to Coe,
Kittel, and Van Arsdale, Elkus chose two more lawyers who were friendly to
215
him: Richard L. Edwards, Jr. and Ralph M. Frink. By the following year, Edwards
2 16
replaced by Thomas G. Davis and Farrell. Davis was Farrell's
and Frink had been
217
brother-in-law.
Law School and having been admitted to the bar as a result of the January examinations."). He too left the
firm in 1915 to start his own practice. See MARTINDALE'S AMERICAN LAW DIRECTORY, supra, at 1176
(showing Van Arsdale's office now located at 2 Rector St.); see also Resignation: Henry Van Arsdale,
Assistant Commissionerof Patents,29 J. PAT. OFF. SOC'Y 1, 74 (1947) ("Mr. Van Arsdale engaged in the
general practice of law until 1915 and then specialized in Patent and Trade-mark law, practicing before
the Patent Office and the courts until his appointment as Assistant Commissioner on June 18, 1936.").
Obituaries do not appear to exist for either Kittel or Van Arsdale, however, Kittel does have a Find A
Grave web page. Russel H. Kittel, FIND AGRAVE, https.//www.findagrave.com/memorial/l 09900590/russelh -kittel [https://permacc/7PJP-XDX2]. It incorrectly states that he died in January 1943 when, in fact, he
died in January 1944. Estates and Wills, SMITHTOWN STAR (N.Y.), Jan. 12, 1944, at 2 ("Russell [sic] H.
Kittel of East Islip, who died Jan. 2; estate, about $1,000 in personal property; Marie I. Kittel, widow,
Van Arsdale Jr., ANCESTRY,
petitioner."). Similarly, on Ancestry, Van Arsdale has his8 6own page.00Henry
00 2
13267/facts
/person/8
https://www.ancestry.com/family-tree/person/tre/897053
[https://perma.cc/25A9-9S2V].
2131913 Incorporation Certificate, supra note 209, at 5.
2 14
Id. at 5-6.
215 Id. at 5.
Based on a review of Martindale'sAmerican Law Directory, Edwards never worked for Elkus, but
in 1913 both men had their offices at 170 Broadway. See MARTINDALE'S AMERICAN LAW DIRECTORY
1095 (1914).
No obituary has been located for Edwards, although his wife's death notice has been found.
See Gertrude Edwards DiedLastSunday, SCARSDALE INQUIRER (N.Y.), Nov. 4, 1927, at 6. In the Social
Security Death Index, Edwards is listed as having been born on September 5, 1872 and having
claimed Social Security benefits on March 26, 1941, making it clear he died after this date. Richard
Litton Edwards in the U.S., Social Security Applications and Claims Index, 1936-2007,
(search
[https://perma.cc/8H8A-2VAT]
https://www.ancestry.com/scarch/collections/numident/
"Richard Litton Edwards" then follow "View Record" for "Richard Litton Edwards, Birth Date 5 Sep
1872"); see also Email from Lindsey Ottman, Ottman Research Services, LLC, to author (Nov. 12,2018)
(on file with the author) (providing details about Edwards's parents and siblings). As Ottman discusses,
Edwards's father was the prominent Wall Street banker Richard Litton Edwards (1836-1926). Id.
In contrast, Frink (1883-1931) was a 1909 graduate of Columbia University's law school who
worked for Elkus from 1913 to 1916. Compare MARTINDALE'S AMERICAN LAW DIRECTORY, supra note
24, at 1095, 1099 (showing both Elkus and Frink at 170 Broadway), with MARTINDALE'S AMERICAN LAW
DIRECTORY, supra note 212, at 1128, 1131 (showing Elkus at 111 Broadway and Frink at 141 Broadway);
see Alumni Notes, 4 COLUM. ALUMNI NEWS 461,469 (1913) ("Ralph Mendenhall Frink was married on
March 25 to Miss Lillian Richards Guiterrez. . . Frink is at present a member of the law firm of James,
Schell, and Elkus, 170 Broadway."). For his obituary, see Ralph M Frink Dead., N.Y. TIMES, Nov. 8,
1931, atN7.
216 See THE TROW

COPARTNERSHIP AND CORPORATION

MANHATTAN AND THE BRONX 30 (1914).
217 Davis was married to Sarah A.

DIRECTORY

OF THE BOROUGHS OF

Farrell, Frank J. Farrell's sister. See Sara [sic] A.
33 304
/sara-a.-davis
Farrell Davis, FIND A GRAVE, https://www.findagrave.com/memorial/175 5
Frank Farrell was
children,
("Without
56
note
supra
Lamb,
[https://perma.cc/WBN2-23RC];
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G. Sale of the Team (1914-15)
By the end of the 1914 season, Ban Johnson had enough of Farrell and Devery.
The pair had horribly mismanaged the Yankees, gone broke doing so, and now were
pinching pennies. 218 Even worse, the outlaw Federal League, which had been
challenging baseball's established order for nearly a year, was ramping up its threat

survived by his wife [Anna] and his sister, Sarah Farrell Davis."); see also Thomas G. Davis in the 1910
United States Federal Census, https://www.ancestry.com/search/collections/1 910uscenindex/
[https://perma.cc/4HC9-8CL4] (search "Thomas G. Davis, New York, USA" then follow "View Record"
for "Thomas G. Davis, Home Manhattan Ward 12, New York, New York") (listing the couple as husband
and wife and indicating that Davis's employer was a "Baseball Asst"). For Davis's obituary, see Deaths,
N.Y. TIMES, July 18, 1934, at 17.

Urbane, good-looking, and well-liked, Davis was the team's secretary, making him second only to
Farrell. As secretary, Davis was responsible for the club's day-to-day operations. Although normally
sure-footed, in 1909 he found himself under attack:
Secretary Thomas G. Davis of the New York club has gotten himself "in bad" with the
suffragettes of the metropolis because he refused to let them sell
"Votes for Women" match
boxes in the ball park on July 4. Who would have thought that the handsome and debonair
Davis would have the courage to antagonize those terrible militant suffrage seekers in
petticoats[?]

Breezy Bits ofBaseball Chat, ANACONDA STANDARD (MT), July 18, 1909, at 18.
For a further look at Davis, see, for example, CrusadeAgainst BaseballPools, BUFFALO EVENING
NEWS, May 10, 1912, at I (describing Davis's role in the effort to stop gambling on baseball games);
Costs $2500 to Equip Major League Ball Club, ARIZ. REPUBLIC, Apr. 14, 1912, at 5 (detailed explanation
by Davis of the team's operating expenses); Stanley T. Milliken, Leader of Yankees is Il; Absentfrom
Series Here, WASH. POST, May 4, 1914, at 8 ("In the absence of[Frank] Chance, Capt. Roger Peckinpaugh
will assume the managerial reins... Secretary Thomas G. Davis is looking after the financial end, as well
as the comfort of the players."); see also American League Notes., SPORTING LIFE, Dec. 10, 1910, at 8
("Secretary Thomas G. Davis, of the New York Club, is enjoying a well-earned rest in Hot Springs, Va.,
with President Frank J. Farrell."); HighlandersEnd TheirSeason with a Double Victory, N.Y. PRESS, Oct.
9, 1910, at 1 ("The team started [the 1910 season] under the management of George T. Stallings and
finished with Hal Chase as its leader. For a few days Secretary Thomas G. Davis was the acting manager
of the team.").
218 A recent commentator has described the state of the
Yankees in 1914 by writing:
For the unsavory Farrell and even more unsavory Devery, success was a sometimes thing.
Under their watch, their team's total won-lost record was 861-937. The two owners took all
the profits they could. They plowed nothing back into the team. Mismanagement was always
on parade.
The overall lack of success on the field, the disappointments at the gate and the failures that
forced them to close other business operations drained and diminished Farrell and Devery.
Their run was over. The word on the street was that they were obliged to sell.

FROMMER, supra note 146, at 25.
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to get Farrell
to put a team in Manhattan.2 19 Thus, Johnson began a determined effort
back. 220
fight
to
means
the
with
men
to
Yankees
the
sell
to
and Devery
See New York for the FederalsNext Season, BUFFALO TIMES, Oct. 18, 1914, at 73 (quoting James
A. Gilmore, the president of the Federal League, as saying, "There is every reason to believe that the
Federal League will have a club in New York next year.").
The Federal League had been founded as a minor league in 1913, and before the start of the 1914
season, it declared itself a major league and began poaching players from both the American and National
Leagues. Emil H. Rothe, Was the Federal League a Major League?, SOC'Y AM. BASEBALL RES.,
http://research.sabr.org/joumals/federal-league-a-major-league [https://perma.cc/L8EP-94AT]; see also
AMORE, supra note 9, at 159. This move was a repeat of what Johnson had done to the National League
219

in 1901-02. See supra notes 133-34 and accompanying text Funded by a group of millionaires, the

Federal League was well posed for battle, and its only real shortcoming (or so it seemed) was that it did
not have a team in Manhattan. See Rothe, supra; see also Frank G. Menke, Time is Ripe for Federalsin
Big City, BUFFALO ENQUIRER, Dec. 31, 1914, at 7.
As matters turned out, the Federal League were unable to put a team in Manhattan in 1915, and
following the end of the season the American and National Leagues were able to buy out most of the
Federal League. See Bill Lamb, New York Giants Team Ownership History, SOC'Y AM. BASEBALL RES.,
[https://perma.cc/ZH4D-RDJ4];
https://sabr.org/research/new-york-giants-team-ownership-history
Rothe, supra. The owners of the Baltimore Terrapins, however, refused to go along with the deal, even
though they stood to earn $75,000. See Nathaniel Grow, Judge Landis, the FederalLeague and Baseball's
FirstAntitrust Trial, HARDBALL TIMES (Feb. 2, 2015), https://tht.fangraphs.com/judge-landis-the-federal-

Federal
also
see
[https://perma.cc/P2ST-NGNX];
league-and-baseballs-first-antitrust-trial/
https://www.baseballREFERENCE,
BASEBALL
National League,
v.
Baseball Club
[https://perma.ec/T38G-822G].
reference.com/bullpen/Federal Baseball Club v. National League
Instead, in 1917 Baltimore filed a federal antitrust lawsuit in Washington, D.C. After five years of
litigation, the U.S. Supreme Court, in an opinion by Justice Oliver Wendell Holmes, Jr., famously ruled
that baseball is not subject to the Sherman Act. See Fed. Baseball Club of Bait., Inc. v. Nat'l League of
Prof. Baseball Clubs, 259 U.S. 200, 208-09 (1922). For a further discussion, see, for example, DANIEL R.
LEVITT, THE BATTLE THAT FORGED MODERN BASEBALL: THE FEDERAL LEAGUE CHALLENGE AND ITS

LEGACY (2012); MARC OKKONEN, THE FEDERAL LEAGUE OF 1914-1915: BASEBALL'S THIRD MAJOR
LEAGUE (1989); ROBERT PEYTON WIGGINS, THE FEDERAL LEAGUE OF BASE BALL CLUBS: THE HISTORY

OF AN OUTLAW MAJOR LEAGUE, 1914-1915 (2009).
220 See Johnson Hints the Removal of Farrell,NORWICH BULLETIN (Conn.), Nov. 6, 1914, at 3.
Johnson's desire to get rid of Farrell and Devery did not sit well with Farrell. See American League
Meeting Quite Dull,N.Y. TIMES, Nov. 6, 1914, at 9 ("Frank Farrell... declared emphatically.. . that the
Yankees are not for sale."). Devery, on the other hand, made it clear he was open to the idea. See Devery
Would Sell Out,N.Y. TIMES, Nov. 25, 1914, at 9 ("When asked if he would be willing to sell his holdings
[in the Yankees], Mr. Devery stated that he would if he got his price. He admitted that he would sell
anything he possessed if he got enough for it.").
The difference in the pair's thinking can be explained by two facts: (1) Farrell and Devery, formerly
nearly inseparable, had become estranged; and (2) while Farrell had embraced fully his role of owner,
Devery had little use for the team and showed up only when needed. AMORE, supra note 9, at 157-58.
Matters became particularly testy two weeks after Devery's interview with the New York Times:
Farrell and Devery, once close as brothers, now quarreled over the running of the franchise and
barely spoke.
As the National League meetings got underway at the Waldorf Astoria the first week of
December 1914, word was out that Devery was considering selling his share to a Cincinnati
businessman, Rudolph Hynicka, and Hynicka wanted to buy star second baseman Eddie Collins
from the A's and install him as manager.
"Mr. Farrells holds controlling interest in the New York American League Baseball club," said
Tom Davis, the Yankees secretary, in a terse statement, "and as a long as he does, he will do
all appointing of managers."
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As it happened, Jacob Ruppert, Jr., a prosperous Manhattan brewery owner,
former U.S. congressman, and National Guard colonel who had wanted to own a
baseball team for years-and at different times had come close to purchasing the
Chicago Cubs and the New York Giants-was interested in the Yankees. 221 He and
his business partner, Captain (later Colonel) Tillinghast L. Huston, 22 2 insisted,
however, that the American League provide them with a top-notch manager and five
quality players to help upgrade the team.223
Negotiations dragged on for weeks as the two sides haggled over price with
Farrell and Devery insisting on $500,000 and Ruppert and Huston refusing to go
higher than $400,000.224 The logjam finally was broken when Johnson agreed to
have the American League contribute to the sales price.225 With this pledge in place,
a binding deal was struck on December 31, 1914.226
221
Daniel
R.
Levitt,
Jacob
Ruppert,
Soc'Y
AM.
BASEBALL
RES.,
https://sabr.org/bioproj/person/b96b262d [https://perma.cc/ITJE5-PDLW]; see also W. NIKOLA-LISA, THE
MEN WHO MADE THE YANKEES: THE ODYSSEY OF THE WORLD'S GREATEST BASEBALL TEAM FROM

BALTIMORE TO THE BRONX (2014); STEVE STEINBERG & LYLE SPATZ, THE COLONEL AND HUG: THE
PARTNERSHIP THAT TRANSFORMED THE NEW YORK YANKEES (2015); Dave Anderson, No Longer
Overlooked, N.Y. TIMES (Dec. 8, 2012),_https://www.nytimes.com/2012/12/09/sports/baseball/no-longeroverlooked.html [https://perma.cc/IL4C2-43LP] (reporting on Ruppert's belated election to the Hall of Fame).
While negotiating to buy the Yankees, Ruppert also was courted by the Federal League, who wanted
him to purchase its failing Kansas City franchise and move it to New York. See Gilmore Likely to Thwart
Johnson, BUFFALO ENQUIRER, Dec. 14, 1914, at 8. By the time Gilmore managed to get a meeting with
Ruppert, however, Ruppert had agreed to buy the Yankees. See Col. Ruppert Yankees' Owner,- All is
Arranged Except Price, WASH. POST, Dec. 15, 1914, at 10 (quoting Gilmore as saying, "I am afraid we
were too late.., as Col. Ruppert already has purchased the Yankees. I shall return to Chicago at once and
try to find another backer for the New York club.").
222
Tillinghast
L"Hommedieu
Huston,
FIND
A
GRAVE,
https://www.findagrave.com/memorial/9556294/tillinghast-I hommedieu-huston
[https://perma.cc/KLC7-

5WRB]. Huston was an engineer and a contractor who had made his fortune dredging Cuba's harbors. Id In
1923, he sold his half of the Yankees to Ruppert for $1.25 million. See Col. T. L "H.Huston, Ball Club Partner,
N.Y. TIMES, Mar. 30,1938, at 21.
223 See infra notes 224, 226.
224
See Brewer Trying to Purchase Yankees, BUFFALO COURIER, Dec. 9, 1914, at 10. The negotiations
were followed intensely by the press, which printed stories almost daily, even when there was nothing
new to report. See, e.g., All Details Fixed Except the Price,N.Y. TIMES, Dec. 28, 1914, at 7; Ban Johnson
Must Strengthen Yanks, N.Y. TIMES, Dec. 19, 1914, at 11; Dealfor Yankees Takes a Holiday,N.Y. TIMES,
Dec. 25, 1914, at 12; FarrellStill Owns Them., N.Y. TIMES, Dec. 29, 1914, at 9; HearAboutthe Yankees?,
N.Y. TIMES, Dec. 30, 1914, at 9; Negotiationsfor Yanks Off Again, N.Y. TIMES, Dec. 20, 1914, at 15;
Ready to Complete the Yankee Deal, N.Y. TIMES, Dec. 27, 1914 (Section 4), at 1; TalkedAbout the Yanks,
N.Y. TIMES, Dec. 18, 1914, at 11 (Ruppert had gone to French Lick, Indiana, for his annual winter vacation
in the midst of the negotiations, see AMORE, supra note 9, at 155, forcing Johnson to follow him there.);
Yankee Deal HangsFire., N.Y. TIMES, Dec. 10, 1914, at 11; Yankees 'New Home to be in the Bronx, N.Y.
TIMES, Dec. 12, 1914, at 13; Yankees Not Sold, Johnson Goes Away, N.Y. TIMES, Dec. 14, 1914, at 9;
Yankees Not Yet in Ruppert's Hands, N.Y. TIMES, Dec. 24, 1914, at 7; Yankees Sale Deferred., N.Y.
TIMES, Dec. 11, 1914, at 11.
225 See Still a Long Way to Sale of New Yorks, DET. FREE PRESS, Dec. 25, 1914, at 12 ("The question

of the price is said to be the stumbling block.... President Ban Johnson has promised, on behalf of the
American League, to make up the difference between what the prospective purchasers are willing to pay
and the amount demanded by the present owners.").
226 See Ruppert and Huston Buy the Yankees, N.Y. TIMES, Jan. 1, 1915, at 12. As this article explains:
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The closing proceeded in two stages, with the first occurring on January 11, 1915:
The papers transferring the New York American League Baseball Club
... were signed yesterday at 5 o'clock, and the deal was closed. It was
announced by President Johnson several days ago that the papers had been
signed, but this announcement was premature, as the attorneys for both
parties in the deal did not complete their labors until yesterday....
A mass of details concerning the club had to be adjusted by the lawyers,
and the work became so tedious to those concerned, except the lawyers,
that everybody stepped aside until the attorneys completed their work.
It is understood that when the papers were signed yesterday afternoon Ruppert
and Huston made a part payment for the club, and the other payments will be made

within thirty days.227

The second stage took place at Elkus's law firm on January 30, 1915. The next
day, the Washington Post advised its readers:
Col. Jacob Ruppert and Capt. T.L. Huston are now sole owners of the New
York American League baseball club. At 4 o'clock this afternoon the
former owners... passed over the papers.
The transfer took place in the offices of Elkus & Gleason [sic], attorneys
for the former owners of the club. Fitch & Grant were the attorneys to the
deal for Ruppert and Huston.
Ban Johnson, president of the American League, the man who promoted
the sale, was a witness.
It was understood that Ruppert and Huston turned over a certified check
for $350,000, this being the balance due. They gave the old owners
$50,000 the first of the year. Four hundred thousand dollars is supposed

The New York baseball club of the American League was sold yesterday ... The price is said
to have been $500,000, which is a record figure for a franchise which does not include a
baseball park and a manager. It is reported that Ruppert and Huston gave $412,000 and the
American League made up the difference in the purchase price. Bill Donovan, the former
Detroit pitcher, and for the past two seasons manager of the Providence club of the International
League, was appointed manager.

It is understood that the new owners have been promised several players by the other club
owners in the American League. The object of President Johnson is to put a strong club in New
York with the co-operation of the other clubs....
Mr. Farrell did not sell the club without a pang of regreL He has had the club since the league
invaded New York in 1903, and twice came within an ace of winning a pennant.... Farrell has
tried hard to turn out a winner, but encountered the hardest kind of luck at every turn.

Id.
227 Yanks TransferredPeckinpaugh Signs, N.Y. TIMES, Jan. 12, 1915, at 10. The second half of this

headline refers to the Yankees' signing of shortstop Roger Peckinpaugh for $7,000. Id.
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to be the amount paid for the club. The negotiations extended over a
228
period of almost two months.
The New York Times added:
All the stock in the club, with bonds, securities, contracts, and books, were
turned over to the new owners .... The total price paid for the club is said
to be something over $500,000 ....
...Attorneys Elkus and Gleason looked after the interests of Farrell and
Devery. The former owners took no part in the final transfer, but they were
in an adjoining room and left the details to their attorneys. 229
It appears that as far as the Post and the Times knew, Elkus merely was the
sellers' attorney. In fact, he also was a participant with a vested (albeit limited)
interest, for by now the team's stock consisted of 100 shares, which were held as
follows: Farrell (42 shares), Devery (38), Thomas F. "Big Tom" Foley (10), and

228Men Who Direct Washington Baseball Club 's Affairs Complete Yankee Sale; Papers are
Transferred,WASH. POST, Jan. 31, 1915, at 1.
According to one source, for a short period of time after the sale, Ruppert and Huston used Elkus's
office to transact Yankees business. See ISTORICO, supranote 9, at 135 ("Ruppert and Huston established
an office of sorts for the club at the law office of James, Schell & Elkus [sic], at 170 Broadway, Suite
1409, at the southeast corner of Broadway and Maiden Lane[J"). In its story, however, the Post reported,
"Capt. Huston announced later in the day that the new owners would take possession of the offices in the
Forty-second street building Monday, in the same suite that has been occupied by Farrell." Men Who

Direct Washington Baseball Club's Affairs Complete Yankee Sale; Papersare Transferred,supra.

As the Post mentions, Ruppert and Huston were represented by Fitch & Grant. Id. Ruppert's longtime
lawyer was Frederick E. Grant. When he died-almost a year to the day before Elkus---Grant's obituary
reminded readers of his Yankee career:
For more than 50 years, Mr. Grant was a senior partner in the law firm of Grant, Clark and Fox,
with offices at 270 Madison Avenue, New York. He was an attorney for many brewing
concerns ....
Named in 1939 as one of the three executors of the estate of Colonel Jacob Ruppert, brewer
and owner of the New York Yankee baseball team, he declined in favor of his law partner,
Byron Clark Jr. Mr. Grant performed a major part of the legal work involved in the erection of
the Yankee Stadium.

FrederickE. Grant Services Held, COURIER-NEWS (N.J.), Oct. 28, 1946, at 18.
229Ruppert andHuston Get Yankees'Stock, N.Y. TIMES, Jan. 31, 1915, at 2.
To this day, the final sales price remains a matter of debate. Many sources say it was $460,000. See,
e.g., APPEL, supra note 56, at 73; Frank. Farrell,Sportsman,Dies, supra note 56. One source claims it
was $450,000. REISLER, supranote 9, at 3. Yet another source insists the final figure might have been as
much as $480,000. AMORE, supra note 9, at 165 ("The final terms were not revealed but believed to be
$460,000 to $480,000, with the franchise's debts assumed by the new owners.").
Although the sale to Ruppert and Huston temporarily restored Farrell and Devery's finances, by the
time they died-Devery in 1919 and Farrell in 1926--both men again were broke. See REISLER, supra
note 9, at 3 ("[O]n their deaths, Farrell left a net estate of $1,072, and Devery left debts of $1,023.").
Elkus, still a friend, served as a pall bearer at Devery's funeral. Devery's FuneralToday, N.Y. TRIB., June
24, 1919, at 8 ("The pall bearers will be Commissioner Enright, Eugene Woods, Abram I. Elkus, Dr.
O'Hanlon, John Corbett, Thomas Foley, and Salman Kranich.").
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Elkus (10).23 0 It is not clear when, how, or why Foley and Elkus each became a 10%
23 1
It seems likely, however, that Elkus received his stock as
owner of the team.
services.
legal
his
for
payment
Foley later became the namesake of Manhattan's famed Foley Square:
Thomas F. Foley ... was a saloonkeeper, a Tammany leader on the Lower
East Side and a political mentor to Al Smith.
Foley, who was born in 1852, left school at age 13 to support his widowed
mother, working for a time as a blacksmith's helper. Although he served
as a member of the old City Council, as alderman and as sheriff, he
generally avoided elected office, preferring to sponsor others.
In "The Power Broker," Robert A. Caro wrote of Foley: "'Big Tom' was
a square-shaped, mustachioed, quiet man who spent most of each day at
the Downtown Tammany Club listening to the cries for help-for a boy
who had been arrested, for a process server who had been fired, for a
policeman who had been shifted to a Staten Island beat-with unfailing
patience. Although his saloons thrived, he was to die a poor man, their
profits trickling, along with the payoffs and the campaign contributions,
through his fingers into those of his constituents."

Foley Square, the site of his last saloon and political gathering place, was
named for him by the Board of Aldermen in 1926.232
Unsurprisingly, Foley at one time had been a client of Elkus, a fact that made the
papers during the messy probating of Foley's will following his death in January
1925:
The will of Thomas F. Foley, old line Tammany leader, leaving his estate,
estimated at only $15,000, to a daughter of whose existence the general
public seems to have been unaware was filed for probate this week in the
Surrogate's Court by Foley's former secretary and counsel, Michael A.
Delagi ....

230

Colonel Ruppert to Take Over Complete Control of Yankees, N.Y. PREss, Dec. 9, 1914, at 8 ("At

the present time the Yankee stock is divided up at [sic] follows: William S. Devery, 42 shares; Frank
Farrell, 38 shares; Thomas Foley, 10 shares, and Abram I. Elkus, 10 shares.").
Despite their ownership interests, Elkus and Foley had no actual say: "The stock of the club is divided
as follows: Devery, 42 percent; Farrell, 38; Elkus, 10, and Foley, 10. Mr. Farrell having the right to vote the
Bozeman Bulger, Frank FarrellForced
stock of Elkus and Foley naturally has the controlling interest ....
to Act Against His Will in Disposingof Highlanders,EVENING WORLD (N.Y.), Dec. 10, 1914, at 16.
23 One source suggests that Foley and Elkus received their shares in 1909, after "Gordon's lawsuit
was settled." See AMORE, supra note 9, at 157 58. As explained earlier, however, Gordon's lawsuit
remained active until 1913, when its dismissal was affirmed by the Appellate Division. See supra note
185 and accompanying text.
(Nov.
27,
2005),
Keep Your
Left
Up,
N.Y. TIMES
232
Michael
Pollak,
n=
e
h
https://www.nytimes.com/2005/11/27/nyregion/thecity/keep-your-left-up. tml?s archResultPositio
[https://perma.cc/XT5W-KEHL].
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The will was executed April 24, 1923 ....

An earlier will, which, it was learned had been signed by Foley in 1909,
made no reference to the daughter. Samuel C. Worthen, law associate of
Abram 1. Elkus, Foley's former counsel, who drew the earlier will,
confessed yesterday he never had known Foley had a daughter. 233
As the sale of the Yankees moved forward, the comment, "Frank Farrell, William
S. Devery, Thomas Foley and A. Elkus [have] in their possession every share of the
club stock," was picked up, without elaboration, by a number of newspapers. 234 A
subsequent article in the St. Louis Post-Dispatch clarified the meaning and also
explained why the closing was taking so long:
Fans are wondering why the delay in turning over the Highlanders to the
new owners, Col. Ruppert and Capt. Huston....

There was a suggestion that the suit brought by the Federals against
Organized Baseball had frightened the new owners. But this is absolutely
without foundation, according to the purchasers of the stock. Formalities
are all that interfere with the actual taking [of] possession.
Ban Johnson has postponed his return to Chicago and will remain here
until everything is cleared up and ready to start the new machine on its
way. A group of lawyers were busy all day yesterday in the office of
Abraham [sic] Elkus trying to gather up the scattered stock.
An annoying obstacle is that the Highlanders were owned by two
companies, a reorganization having been effected some years ago. Stock
was issued by both companies and the difficulty has been in straightening
out the tangle. Some of the old stock, it is said, was never turned into the
new company to be replaced by new shares.235
233
234

Will Shows Foley HadBeen MarriedTwice, WATERTOWN DAILY STANDARD (N.Y.), Apr. 4, 1925, at 9.
See, e.g., Griffith Won't Listen to Talk of Trade That Involves Eddie Foster,WASti. TIMES (D.C.), Dec.

22, 1914, at 14; Sale offNY Yankees Announced by Johnson, PrT. GAZETTE TIMES, Dec. 22, 1914, at 10.
231 FedS' Suit Not Holding Up the Yanks' Transfer, ST. Louis POST-DISPATCH,
Jan. 7, 1915, at 16.
The reference to a lawsuit requires a word of explanation. On January 5, 1915, as part of its battle to be
accepted as a third major league, the Federal League filed an anti-trust lawsuit in Chicago against the
American and National Leagues. See FederalLeagueSues Nationals,BROOK. DAILY EAGLE, Jan. 5, 1915,
at 1. This suit was decided after the Federal League's owners agreed to disband. See Jeremy Lehrman,
'The Federal Wars' Might be the Baseball Story of the 20th Century, MEDIUM (Mar. 26, 2018),

https://medium.com/@jeremylehrman/the-federal-league-changed-baseball-forever-ff86b4b3ccfl
[https://perma.cc/926N-3P4X].
In its reporting on the closing's problems, one newspaper added:
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Four days after the closing, Elkus attended to one final matter for the team, which
arose from the 1903 lease of Hilltop Park from the NYIB to Elkus's one-time
associate McNally:
One of the causes for the delay in consummating the sale of the New York
American League Club... was the mysterious disappearance of a $75,000
mortgage on the franchise of the club and the lease of the grounds
formerly occupied on Washington Heights. This became known yesterday
through an application filed in the Supreme Court by the Greater New
York Baseball Club.
The application, made to Supreme Court Justice [Alfred R.] Page, was for
a mandamus against Register John J. Hopper, to compel him to mark the
mortgage cancelled of record without the production of the mortgage
itself. Such applications are granted as a matter of form when good reason
for failure to produce the mortgage is shown ....
The petition stated that in 1903 the club was the owner of a lease for ten
years on the Washington Heights grounds, owned by the New York
Institute for the Blind, which was sold to the club by James R. McNally,
and was also the owner of a franchise in the American League. On March
19, 1903, the mortgage on the lease and franchise, together with all the
players' contracts, was delivered to Carlisle J. Gleason of Elkus, Gleason
& Proskauer, attorneys for the club, as trustees under the mortgage, which
was given to secure a bond issue of $75,000.
The mortgage was recorded on April 7, 1903, and then returned to the
club's attorneys. Frank J. Farrell made affidavit that he had personal
charge of the transaction and that he has seen nothing of the mortgage
since it was executed ....
The petition stated that the bonds for which the mortgage was issued were
paid in 1912 and the mortgage was then cancelled, and that unless the
court orders a satisfaction piece filed now without the production of the
The "poipers" in the famous Yankee case have not yet been signed, but please don't get
excited-Tsar Ban asks that you don't-as no new hitches have cropped up and only a few
minor legal details must be straightened out by the lawyers.
Ban spent the greater part of the day at the offices of Elkus, Gleason & Proskauer, at No. 170
Broadway, with Huston and the lawyers for both parties. Abram Elkus, who held ten shares of
stock in the Yankees, is Frank Farrell's counsel.
President Johnson denied that a hitch had arisen over the failure of several of the small
stockholders to sell at the price given Farrell and Devery, and Ban says all such large matters
were fully decided upon when the deal was announced closed.
"There has been no hitch in any of the essential points, which, of course, includes the price.
However, there has been much detail to be explained, and I have been busy all day answering
questions of the various attorneys. I did not know any one could answer so many questions
pertaining to a ball club until I tried to-day."

"Those Papers" May Be Signed This Morning, N.Y. PRESS, Jan. 5, 1915, at 8.
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CONCLUSION

In 1910, while defending Farrell and the Yankees against Joe Gordon's
partnership claim,237 Elkus also agreed to represent American League president Ban
Johnson, who was being sued for $50,000 in a libel action brought by Monte Ward
238
in the Southern District of New York- According to Ward, Johnson had cost him
of the National League in 1909 by publicly questioning his
the presidency
integrity. 23 9 Although Elkus lost the case, the jury ordered Johnson to pay Ward a
24 0
mere $1,000 in damages.
Just as he failed to mention the Yankees in his memoirs, Elkus said nothing about
Ward v. Johnson, despite its pitting of two future Hall of Famers against each
other. 241 Thus, one is left to wonder what Elkus thought about baseball and the
24 2
Whatever the answer to those questions
personalities he met during his career.
might be, one fact is undeniable: any recounting of the Yankees' early years that
does not prominently mention Elkus is woefully incomplete.

237 See supra Part V.E.

23 See William F. Lamb, The Ward v. Johnson Libel Case: The Last Battle of the Great Baseball

War, 2 BASE BALL 47, 55 (2008).
239 Id. at 53-54.
240 Ward Wins His Libel Suit., N.Y. TIMES, May 13, 1911, at 22. Elkus immediately filed an appeal,
but on the day he was scheduled to appear before the Second Circuit, Johnson sent Ward a check. Johnson
Pays $1,000 to Ward., CHI. DAILY TRIB., Nov. 23, 1912, at 10. For a detailed account of the trial, including
Elkus's tenacious cross-examination of Ward, his surprising decision to waive closing argument, and his
numerous objections to the jury instructions, see William F. Lamb, The Ward v. Johnson Libel Case: The
Last Battle of the Great Baseball War, supra note 238. As Lamb mentions, this was one of Judge Learned
Hand's earliest cases, and because he was not a sports fan, both sides had to regularly stop and explain to
him basic baseball matters. See id. at 47 ("The proceedings had just gotten underway ... when [Hand, a]
look of bewilderment on his face, . . inquired, 'What are the White Sox?'").
241 Johnson was elected to the Hall of Fame in 1937, while Ward became a member in 1964. Ban
https://baseballhall.org/hall-of-famers/johnson-ban
HALL FAME,
Johnson, NAT'L BASEBALL
[https://perma.cc/X5NH-S2KZ] (describing Johnson as "a great executive"); John Ward, NAT'L
BASEBALL HALL FAME, https://baseballhall.org/hall-of-famers/ward-john [https://perma.cc/V2MF5VWVU] (crediting Ward with "play[ing an] important part in establishing modem organized baseball").
242 That Elkus knew all of the sport's leading figures is made clear by his presence at a gala dinner in
March 1914 held to honor the Chicago White Sox and the New York Giants. Banquet to Tourists., TROY
TIMES (N.Y.), Mar. 9, 1914, at 10. The two teams had just returned home from a five-month barnstorming
trip designed to introduce other countries to baseball. Id. The night's star studded guest list included such
baseball luminaries as August Herrmann (president of the National Commission), Ban Johnson (president
of the American League), and John K. Tener (president of the National League), all of whom were
seated, along with Elkus, at the speakers' table. Id. (explaining that the $10-a-plate soiree was held at
the Biltmore Hotel in Manhattan). For a further discussion, see Tom Clavin, The Inside Story
of Baseball's Grand World Tour of 1914, SMITHSONIAN MAG. (Mar. 21, 2014),
https://www.smithsonianmag.com/history/inside-story-baseballs-grand-world-tour- 1914-180950228/
[https://perma.cc/8TJ2-HJGL] (explaining that the tour included stops in Cairo, Hong Kong, London,
Manila, Paris, and Tokyo).

